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Abu Bakr Al-Siddeeq may Allah be pleased with him said, “The 
weak among you is deemed strong by me, until I return to them 
that which is rightfully theirs, insha Allah. And the strong among 
you is deemed weak by me, until I take from them what is 
rightfully (someone else’s), insha Allah”. 
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Abstract 
A law shall not violate its sources, especially if the sources are not subject to being 
overruled or ignored. However, one of the essential Islamic objectives is preserving the 
wealth “property.” This preservation requires protecting wealth from being acquired in 
illegitimate way, which will prevent the owners from controlling and enjoying their wealth. 
Islam protects true owners themselves from getting harmed or facing suffering caused by 
engaging in a transaction that involved their property. In making the law, Islamic scholars 
contend that any deliberate act that creates harm or makes someone suffer is “strictly 
prohibited” and must be rebuked. This legal rule is founded on a statement from the prophet 
“PBUH” who said, “There is no injury nor return of injury.” 
The law of unclaimed accounts states the following: if the current account lays dormant 
for a five-year period, with no transactions by the customer or his authorized agent, the 
account shall be considered unclaimed and the bank should transfer the balance thereof to 
a pooled Suspense Account reserved for these accounts inside the bank. This law of 
unclaimed money has given the Saudi banks unjust power over their customers, causing 
difficulty for heirs and third-party creditors trying to retrieve their wealth. This law should 
be reformed by adopting a fair law to remove this harmful practice and restore the rightful 
owners’ rights to control and enjoy their wealth. This law also violates some major 
principles of Islam, such as the inheritance law. As a result, this law violates the two 
primary sources of Islam, so it is unconstitutional. 
1 
v Introduction:  
o Unclaimed Money Hypothesis and Thesis:
Mohammed, who is newly retired at the age of 65, opens a bank account at Bank B and 
deposits his retirement check ($50,000). After two months, Mohammed has a tragic car 
accident, which puts him in a coma, and after five years later Mohammed dies in the 
hospital. After Mohammed’s death, his family intends to disrepute the estate based on the 
Islamic inheritance law.1 Unfortunately, Mohammed did not secure a will that stated his 
wealth. Therefore, his family is only aware that the deceased’s estate is the family house’s 
value ($240,000), the deceased’s car’s value ($7,500), and his bank account balance at 
Bank A ($2,500), which the deceased used for daily expenses. The total of the deceased’s 
estate is $250,000. Mohammed left a wife, a son, and two daughters. Under the Islamic 
inheritance law, the estate will be divided into 32 shares:  
No. Family Member  Shares Amount 
1 The wife 4 shares $31,250 
2 The son 14 shares  $109,375 
3 The two daughters  7 shares for each.  $54,687.50 for each. 
 The family here does not know about the deceased’s account at Bank B. The unknown 
estate reduces the heirs’ shares because Bank B has not contacted Mohammed in a 
sufficient way during the past five years. The Unclaimed Account law does not state a 
communication standard for the banks to follow. 2  Bank B also does not explain to 
1 See chapter 3 at, 101 for more information about the Islamic inheritance law. 
2 See chapter 2 at, 54 for more information about the Unclaimed Account law.  
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Mohammed the rules of dormant and unclaimed accounts, either in its opening account 
agreement or in an oral form. Because of the insufficient and incomplete law, the wife has 
lost $6,250, the son has lost $21,875, and the daughters each lost $10,937.5. On the other 
hand, Bank B still controls and utilizes the $50,000 until the Unclaimed Account Law is 
reformed according to Islamic principles as well as the account holders’ interest.             
In cases dealing with reclaiming unclaimed money inside Saudi banks after their 
checking accounts classified as unclaimed accounts and pooling them into a pool account 
many families are facing difficulty to knowing about their unclaimed money. For 
debilitating medical condition, if someone forgot that he has a balance in his bank account, 
how can he get his money back?  If an accountholder dies, how will his heirs know that the 
deceased has funds that have not been claimed? The current Unclaimed Account law (The 
Current Law) has given the Saudi banks unjust power over their customers, causing 
hardships for heirs and third party creditors to retrieve their money. This law violates 
Islamic ownership principles, which makes the banks have an absolute control over their 
customers’ wealth. The Current Law also is not protecting private property as an essential 
right under the Islamic objectives. The due diligence requirements for the banks to find the 
unclaimed money owners are insufficient, and do not consider the society access to 
communication.  
In their opening account agreements, Saudi banks do not practice transparency in 
methods of finding the true owners of unclaimed money. This lack is due to the banks do 
not comply with the bank’s principles of Corporate Governance. Based on all the 
arguments above the Saudi banks are unjustly enriched at the expense of the rightful 
owners of the money. This law should be reformed to be in compliance with the Islamic 
3 
law principles, and to remove the harm and the difficulty to the owners of unclaimed 
money. 
In order to reform and improve The Current Law, first The Current Law should contain 
additional due diligence requirements for the banks to find the unclaimed money owners 
during the 5-year dormancy period. Second, the law of General Commission for the 
Guardianship of Trust Funds Minors and their Counterparts (The General Commission) 
should be enforced; so after the 5-year dormancy period ends the unclaimed money will be 
under The General Commission's control.3 
In addition, The General Commission should include in their policies and procedures 
adequate due diligence requirements to find the unclaimed money owners. The Saudi 
Arabian Monetary Agency (SAMA)4, the banks, and The General Commission should 
engage in a public awareness campaign to raise awareness of the account holders, their 
family members, and the society of the importance of providing accurate contact 
information and how to obtain unclaimed money to which they are entitled. SAMA, the 
Saudi banks, and the society need to come together to solve the unclaimed money issue. 
o Research Roadmap:
This dissertation is divided into four main parts. The first part is explaining the Saudi 
Arabian legal system. In this part, I include that the primary sources of the Saudi Arabian 
legal system are the Quran, and the Sunnah. This will lead to a consequence that if a law 
conflicts with these two sources, it will be unconstitutional. Further, I give a brief about 
3 The General Commission for the Guardianship of Trust Funds Minors and their Counterparts law issued by Royal 
Decree No. (M/17) SA (2006) to replace the Bayt al-mal in Saudi Arabia. See the definition of Bayt al-mal at 11.    
4 The Saudi Arabian Monetary Agency (SAMA) is the central bank of the of Saudi Arabia. See Chapter 2 at 49.  
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the commercial and banking litigation in Saudi Arabia. I also present some of the Islamic 
banking principles.  
The second part explains the issue of The Current Law in details. This part starts by 
stating The Current Law and with a brief of the banking history in Saudi Arabia. After that, 
I explain the issue of The Current Law as a legislative issue and an administrative issue. 
The third part states three arguments against The Current Law. The first argument is 
about that The Current Law violates the Islamic jurisprudence, which includes the property 
law in Islam, the Islamic objectives, and the Islamic inheritance law. The second argument 
is about applying the corporate governance in the bank’s agreements and services, which 
includes an examination of opening account agreements of eight banks in Saudi Arabia. 
The third argument is about unjust enrichment as The Current Law allows the banks to 
unjustly enriched at the expenses of the customers.  
I end this dissertation by offering recommendations to reform The Current Law. I start 
this part by presenting some good practice of regulating unclaimed money from around the 
world. After that, I offer recommendations to SAMA, the banks, and The General 
Commission. Finally, I conclude my dissertation by the conclusion.  
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o Definitions: 
Property in Islam is classified as fungible or non-fungible. Fungible property is 
“commonly available in the market, without there being an appreciable different [between 
and among its individual members.]”5 For instance, money, sugar, and gold are fungible 
property. On the other hand non- fungible property is “properties the likes of which are not 
to be commonly found available in the market, and even if they are to be found, the 
members of each species would be so different from each other so as to affect their 
individual value appreciably”6, such as unique things like jewelry, and houses. Further, 
property is defined in the Black’s Law Dictionary as “the right to possess, use, and enjoy 
a determinate thing (either a tract of land or a chattel); the right of ownership the institution 
of private property is protected from undue governmental interference”. 7  The same 
dictionary defines chattel as “movable or transferable property”.8 
Several famous Islam Jurisprudence scholars define fungible property as money (Mal). 
Iamam AL-Safi’i says, “the terminology of fungible property (Mal) should not be 
construed except as to what has value with which it is exchangeable; and the destructor of 
it would be made liable to pay compensation; and what the people would not usually throw 
away or disown, such as money, and the like”.9 Money also is defined in the Black’s Law 
Dictionary, as “assets that can be easily converted to cash demand deposits are money”.10 
Some Common Law Countries who have unclaimed property laws define unclaimed 
                                                
5 HALLAQ B. WAEL, SHARĪʻA: THEORY, PRACTICE, and TRANSFORMATIONS 298 (Cambridge, UK: Cambridge University 
Press. 2009). 
6  Id.  
7 BLACK’S LAW DICTIONARY 899 (9th ed. 2009). 
8 Id. at. 268 
9 Islam Muhammad, Al-Mal: The concept of Property in Islam Legal Thought, 14 Arab LQ. 361-364 (1999). 
10 BLACK’S LAW DICTIONARY. supra note 7, at 1096.  
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money as “payable funds that stayed unpaid for a certain period.”11 One example is payable 
shareholder dividends that were declared but remain in the corporation’s account for more 
than a year. Another definition of unclaimed unclaimed money is “money in accounts at 
credit institutions that has been untouched by their holders for seven years”.12  If the 
accountholder has not made a transaction on his account within 7 years, his money at the 
bank was then considered unclaimed money.13 Furthermore, unclaimed personal property 
including money is defined as personal assets that owners did not reclaim their wealth and 
became dormant.14  Although definitions of unclaimed money vary from source to source, 
all agree that it is money that remains unclaimed for a certain period of time in dormant 
assets or accounts. 
Dormant accounts are accounts whose holders have not communicated with their banks 
for a certain period mostly between 3 to 5 years.15 This may occur when a bank sends a 
letter to its accountholder for the purpose of reactivating his account, but the customer does 
not respond. The bank will then label his account dormant during the absence of non-
responding. Accounts also may become dormant when customers do not do transactions 
on their accounts for a short.  After this period such as one year, the accounts need to be 
reactivated by going to his bank and submitting the reactivation form before doing any 
transfer or withdraw transactions. 16  The difference between unclaimed and dormant 
statuses is the account remains dormant for a period of time before it becomes unclaimed.   
                                                
11 Master Builders Association Malaysia (MBAM), Understanding Provisions of the Unclaimed Moneys Act 1965 & 
(Amendment) 2002.  
12 Id.  
13 Id. 
14 Alberta. Canada, Unclaimed Personal Property and Vested Property Act and Regulation, Sep. 1, 2008.   
15 H. M. Treasury, A UK Unclaimed Asset Scheme: a consultation. March. 2007, at 5.    
16  The Saudi Arabian Monetary Agency (SAMA). Rules Governing the Opening of Bank Accounts & General 
Operational Guidelines in Saudi Arabia, 4th update, at 24 (2012).  
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There are many important concepts in Islam related to unclaimed wealth that will need 
to be defined. One of these concepts is Bait AL-Mal, or Public Treasury. Bait AL-Mal in 
Islam, literally translated, means “the bank of Muslims’ money”.17 It is a treasury fund that 
comes from a list of what the fund consists; ownerless property, Muslims’ charity that 
based on accumulated wealth (Zakat). The purpose of the public treasury is to plan the 
distribution of wealth around the community.18  For instance, in the absence of heirs, the 
deceased’s property will go to Bait AL-Mal19, and this money will be given to people in 
need. 
Another important Islam concept necessary to understand unclaimed assets is Qard 
Hassan, or an interest-free loan. Qard Hassan is a zero interest loan, and the debtor is 
required to pay no more than the exact amount that he borrowed.20 For example, when a 
bank gives his investor customer a zero interest loan when its customer needs cash and 
cannot liquidate his money because it is currently being used by the financial institution in 
other investing deals.21 Qard Hassan also includes customers’ deposits in current accounts 
at Islamic banks. By depositing the money, the customers here are lending the Islamic 
banks in a zero interest rate. The banks must the money available on demand to their 
customers and the banks are guarantors these deposits until paying them back to their 
owners.22  
                                                
17 Namazi. Mahmood, Bayt al-Māl and the Distribution of Zakāt,  http://www.al-islam.org/message-thaqalayn/vol11-
n2-2010/bayt-al-mal-and-distribution-zakat-mahmood-namazi/bayt-al-mal-and . See also, Bin Abdullah. Mohamad, 
The Entitlement Of The Bayt Al-Mal To A Muslim Praepositus’ Estates, 
http://www.sobiad.org/eJOURNALS/journal_IJSS/arhieves/2012_1/mohamad_asmadi.pdf  
18 Namazi. Supra note 17, at 75. 
19 Bin Abdullah, Supra note 17, at 269.   
20 Mohammad. Qarḍ Ḥasan, Wadīʿah/Amānah and Bank Deposits. Arab LQ. 119 (2011). 
21 Id.   
22 Id. at 5. 
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The last Islamic concept is usury Riba, which means excess or increase.23 There are 
two type of usury: Riba Al-Nasiah and Riba Al-Fadl. Riba Al-Nasiah is an interest that is 
charged by creditors on lending and borrowing transactions. 24  For instance, when a 
customer borrows $100,000 from a bank, he must return  $110,000 after a period of time. 
This transaction is forbidden in Islam because of the amount of interest charged. Riba Al-
Fadl is an interest increase in selling and buying transactions.25 For instance, if a buyer 
were to exchange a pound of gold in exchange two pounds of gold, he would be 
participating in a forbidden transaction in Islam because the commodity is the same but the 
quantity is different. 
 
 
 
 
 
 
 
 
 
 
 
 
                                                
23 IBN AL-ATHIR. KITAB AL-NIHAVAH FI-GHARIB AL-HADITH WA'1-ATHAR 66 (Cairo, 1322 A.H. Vol. 11). See Chapter 
One at 39.  
24 Haque. Zia-ul, Islam and Feudalism: The Moral Economy of Usury, Interest and Profit, 67-114. 
25 Id.  
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v The Saudi Legal System: 
Ø Introduction to the Basic Law of Saudi Arabia.  
The Kingdom of Saudi Arabia is an Islamic country, and the fundamental legal 
framework is the Shari’ah Law. Article 1 of The Basic Law of the Kingdom states, “the 
Kingdom of Saudi Arabia is a sovereign Arab Islamic State. Its religion is Islam. Its 
constitution is Almighty God's Book, The Holy Qur'an, and the Sunnah, or traditions, of 
the Prophet “PBUH”. Arabic is the language of the Kingdom. The City of Riyadh is the 
capital.”26  Article 7 reads, “government in the Kingdom of Saudi Arabia derives its 
authority from the Book of God and the Sunnah of the Prophet “PBUH”, which are the 
ultimate sources of reference for this Law and the other laws of the State.”27 Therefore, 
laws and regulations should not conflict with these two sources.   
Shari’ah Law is built on both primary and secondary sources. The primary sources are 
the Quran and the saying of the Prophet “PBUH”. These two sources cannot be overruled 
or subject to disagreement. Secondary sources are used in the absence of a concrete answer 
from the two primary sources. The secondary sources in Shari’ah Law are Ijma, or 
consensus of Muslim jurists, and Qiyas, or the process of reasoning based on the two 
primary sources.28   
In this chapter, first I will talk about the Basic Law of Saudi Arabia. I will discuss the 
King authority, the Council of the Ministers, and Al-Shura Council in related to issuing 
rules and regulations. I will also talk about the Role of the Ulama and their influence in the 
Saudi legal system. Second, I will discuss the Islamic Source of Laws both the primary, 
                                                
26 The Basic Law of Governance, SA §1. (1992).  
27 Id. § 7.  
28 Javaid. R and Aibek. A, Sources of Islamic Law, Brunel University 27-33 (2011). 
http://www.ukcle.ac.uk/files/downloads/913/797.6c9011e8.SourcesofIslamicLaw.pdf  
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which are the Quran and the Sunnah of the Prophet, and the secondary sources, which are 
the Ijma, and Qiyas. Third, I will talk about the commercial litigation in Saudi Arabia and 
I will focus on the Committee for Banking Disputes. 
• The King Authority:  
In addition to the Islamic sources and the Basic Law, the Government has issued other 
laws through several methods. Laws in Saudi Arabia are issued through the Council of 
Ministers, the Council of Al-Shura, or Royal Orders. For instance, some of the laws that 
have been issued this way are the Companies Regulations, the Foreign Investment 
Regulations, the Investment Funds Regulations, the Insurance Regulations, the Anti 
Money Laundering Regulations, and the Tax Regulations. These laws and any new laws 
are still subject to the Islamic primary sources and must not conflict with it as is stated in 
the Basic Law. 
• The Council of the Ministers: 
The King is the head of the Council of the Ministers. The council has 22 members, and 
each of the members is a head of a ministry or a department within the government.29 The 
Council of the Ministers issues laws and these laws will be on the table for voting by the 
council’s members.30 After the majority of the council approves the new law, the King will 
enact the law via the King’s decree.31 After the King decrees the new law, it is published 
in the government gazette “the Umm al-Qura newspaper”.32 After publication, each related 
                                                
29 Law of the Council of Ministers, Royal order No. (A/13) SA § 12 (1993).  
30 Id. § 21-24.   
31 Id. § 20. 
32 Id. § 23. 
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ministry or department is obligated to write polices and procedures for the approved rules 
dealing with how to carry out the approved rules.33  
• Al-Shura Council: 
Another council that has power to issue laws is the Al-Shura Council. The council has 
150 members such as, professors, experts in business, economic, and law fields and 
scholars, and all of them are appointed by the King.34 The Council of Al-Shura’s main 
purpose is to provide consultation to the King, and recently they have been given a right to 
propose laws.35 These laws will be subject to debate and vote by the members before they 
are sent to the Council of the Ministers for voting and approval.36 These laws are then either 
adopted or rejected by the King.37 These laws must not conflict with the sources of law in 
Islam, and they will be subject to the Shari’ah Law.    
• The Role of the Ulama: 
Generally, the word Ulama means scholars who have full knowledge and who have a 
deep understanding about their fields.38 For instance, the scholars in Islamic law are called 
Ulama in Islamic law. This word comes from the Quran 35.28.  This passage reads, “only 
those fear Allah, from among His servants, who have knowledge”.39 Mufty is a word related 
to Ulama and means a person who is an expert in the Shari’ah law.40 In Saudi Arabia, the 
King has the authority to appoint the Mufty. The Mufty uses his knowledge and experience 
to issue legal opinions that are related to Shari’ah matters.41 The Mufty legal opinions are 
                                                
33 Law of the Council of Ministers. Supra note 29, § 22.  
34 Law of the Council of Al-Shura, Royal order No. (A/91) SA § 3 (1992). 
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36 Id. § 15-17-18.    
37 Id. § 17. 
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Saudi Arabia, at 16 (1994). 
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responding to the government or the people’s inquiries or consultations.42  
The legal opinions of the Mufty are called Fatwa.43 In some Islamic countries, the 
Mufty is appointed by the government to lead Permanent Committees of Ifta.44 In Saudi 
Arabia specifically, the Mufty is the head of Permanent Committee for Ifta, 45 and he is 
called the Grand Mufty of the Kingdom of Saudi Arabia. The Fatwa that has been 
promulgated by the Permanent Committees for Ifta has a very significant impact on the 
Saudi legal system.46 The members Ulama of the Permanent Committee for Ifta have 
authority on the legal and social practice in Saudi Arabia.47 
The Ulama authority on the legal system in Saudi Arabia is related to the establishment 
of the first Saudi State in 1744.48 In that year there was an important meeting between the 
founder of the first Saudi state and political leader, Mohammed Ibn Saudi the founder of 
the first Saudi state, and a famous religious scholar, Mohammed Ibn Abdulwahhab.49 In 
the meeting both agree and emphasized, “the state and the religion are inseparable”.50 This 
agreement is still enduring today existed since 1744. 
One of the common examples of the authority of Ulama in the legal system in Saudi 
Arabia is codifying the law. The Ulama have made several arguments against the idea of 
codifying the law, so the Ulama do not believe that they need to codify the laws.51 Some 
argue that Shari’ah was applied without the codification of law throughout the history of 
                                                
42 Alhefdhy. Supra note 38, at 17. 
43 Id. 
44 Id.  
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49 Id. 
50 Farsy. F, MODERNITY AND TRADITION: THE SAUDI EQUATION, 36 (London: Kegan Paul 1990).  
51 Al-Jarbou, A. The Role of Traditionalists and Modernists on the Development of the Saudi Legal System, 21 Arab L 
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Islam without any difficulty.52 Codifying the law also will prevent judges’ creativities, or 
Ijtiha, because the judges will be required to apply just the law code or the precedents 
regardless of his Ijtiha.53 Furthermore, many believe that even with having codified laws, 
there will still be disagreement surrounding certain decisions and opinions because cases 
and the judges’ vary.54 Ulama believe that preventing the judges’ creativities (Ijtiha) will 
have a negative effect on the development of the Islamic jurisprudence.55  
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Ø Sources of Laws: 
• The Quran:  
The word Quran comes from the verb qara’a, which means to read.56 The Quran is the 
word of God, and was revealed to the Prophet “PBUH” by Gabriel,an angel.57 The first 
verse delivered from Allah to the Prophet “PBUH” was “iqra” which means read as a 
verb.58 There are other names used to refer to the Quran, which are mentioned in different 
verses of the Quran.59 For example, the book “ Al-Kitab”, separative between the good and 
the bad things “Al-Furqan”, and a reminder “Al-Thaker” all are synonyms of the Quran.60 
The Quran is the foundation of the Shari’ah Law, and it covers every aspect in the life.61  
The Quran is divided into chapters and its chapters contain not only religious 
regulations, but also regulations on how to live. For instance, in the Quran there are laws 
deal with inheritances, marriage, civility, crime, usury, and borrowing. Some of the 
religious regulations that the Quran discusses are fasting, prayer, Zakat, and pilgrimage, or 
Hajj. In the Quran 16.89, God says, “and we have sent down to you the Book as 
clarification for all things and as guidance and mercy and good tidings for the Muslims.62” 
This statement solidifies the Quran as the foundation of Islamic Law. 
The Quran was completed before the death of the Prophet “PBUH”.63 It is compiled of 
114 chapters64 and 6,236 verses.65 The Quran has only one version, and this standard was 
                                                
56 BHALA. R, UNDERSTANDING ISLAMIC LAW: SHARĪʻA, 292 (New Providence, NJ: LexisNexis 2011).  
57 WEERAMANTRY. C. G, ISLAMIC JURISPRUDENCE: AN INTERNATIONAL PERSPECTIVE, 5 (New York: St. Martin's Press. 
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58 BHALA. Supra note 56, at 292.  
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61 WEERAMANTRY. Supra note 57, at 5.   
62 The Quran. 16.89.  
63 WEERAMANTRY. Supra note 57, at 5.        
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65 Moghaddam. Ali, Towards International Islamic Human Rights: A comparative study of Islamic Law, Shari’ah, with 
universal human rights as defined in the International Bill of Human Rights (June. 2012) (unpublished L.L.M thesis 
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completed before 1400 years.66 This version is written in Arabic and the version has been 
used until this day.67 The Quran’s words cannot be changed; every word and letter is 
unchangeable.68 God says in the Quran 15.9, “Indeed, it is we who sent down the Qur'an 
and indeed, we will be its guardian.”69 
In the Quran, the chapters are divided into two parts: the Meccan and the Medinese. 
The Meccan part contains the chapters that were revealed to the Prophet “PBUH” when he 
was in Mecca.70 The majority of this portion is about faith, or Tawheed, and morals.71  This 
portion was included because Islam was just beginning, and people needed to be informed 
about this religion.72 The Meccan portion explains issues such as how to worship Allah 
why to do so without a partner.  
The Medinese portion was revealed to the Prophet “PBUH” when he was in Medina.73 
In contrast to the religious subjects referred to in the Meccan chapters, the Medinese 
chapters deal with aspects of personal life.74 The reason for the inclusion of these chapters 
was that the Islamic state was just beginning and people were in need of regulations and 
laws to organize their lives and behaviors.75 The Quran mentions legal subjects such as 
torts, crime, sales, commercial transactions, and protecting properties and ownerships.  
In the Quran, there are around 350 verses that contain laws and regulations for both 
acts of worship and civic life.76 The 350 verses are divided into four types of regulations.77 
                                                
66 WEERAMANTRY. Supra note 57, at 7. 
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71 Id. at 7.  
72 KAMALI. M. HASHIM, PRINCIPLES OF ISLAMIC JURISPRUDENCE 25 (Rev. ed. Cambridge: Islamic Texts Society 1991).  
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Religious regulations, account for 140 of the 350 verses and are the most prevalent of the 
four. Religious regulations include subjects like prayer, fasting, Zakat, and Hajj. Each of 
the remaining three types is made up of about 70 verses each. Personal matters cover 
marriage, divorce, child custody, and inheritance. Commercial regulations refer to subjects 
such as sales, loan, contracts, and security transactions. 78 The fourth type of regulation 
deals with justice, evidence, witnesses, and consultation. 79  These are portions of the 
Islamic primary principles that all other laws and regulations must be built on them.  In the 
Quran 4.29 reads, “O you who have believed, do not consume one another's wealth unjustly 
but only [in lawful] business by mutual consent. And do not kill yourselves [or one 
another]. Indeed, Allah is to you ever Merciful.”80 The verse refers to the concept of 
protecting ownership. Another concept is in the Quran 5.1 “you who have believed, fulfill 
[all] contracts.”81 This verse is links faith to performing obligations or agreements. Another 
verse provides regulations for borrowing money. In the Quran 2.282 states, “O you who 
have believed, when you contract a debt for a specified term, write it down. And let a scribe 
write [it] between you in justice. Let no scribe refuse to write as Allah has taught him.”82 
This verse is to protect the interest of both the creditor and the debtor in lending transaction.  
Another verse establishes the rules of inheritance. In the Quran 4.176 says,  
“They request from you a [legal] ruling. Say, ‘Allah gives you a ruling 
concerning one having neither descendants nor ascendants [as heirs].’ If a man 
dies, leaving no child but [only] a sister, she will have half of what he left. And he 
inherits from her if she [dies and] has no child. But if there are two sisters [or 
more], they will have two-thirds of what he left. If there are both brothers and 
sisters, the male will have the share of two females. Allah makes clear to you [His 
law], lest you go astray. And Allah is Knowing of all things.”83 
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Another verse forbids usury, or Riba. In the Quran 2.278 reads “O you who have believed, 
fear Allah and give up what remains [due to you] of interest, if you should be believers.”84 
• The Sunnah:  
The Sunnah is the second primary source of Islamic Law. The Sunnah contains both 
words and actions of the Prophet “PBUH” that explain some of the verses in the Quran.85 
The Sunnah provides clarification about subjects that are not directly explained in the 
Quran.86 Because the Quran was revealed solely to the Prophet “PBUH”, he was the only 
one who had the ability to provide this clarification. In the Quran, the Sunnah is mentioned 
16 times.87  
The Sunnah, or the way of the Prophet life “PBUH,” is also called the Hadith.88 The 
Hadith means verbal speech by the Prophet “PBUH”. The Hadith was created to fill the 
gaps in the law where the Quran is silent.89 The Prophet “PBUH” is the messenger of Allah 
and therefore, the supreme judge of the Muslim community at that time.90 There were 
several cases that referred to him to solve disputes. He based his judgments on the Quran, 
but when the Quran was silent on an issue, he would judge by his authority.91 One of the 
famous judgments tells the story of a woman who came to the Prophet “PBUH” to allege 
that her husband is miserly man. The Prophet “PBUH” says, “take reasonably what is 
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88 Albalawi, S. Banking System in Islamic Countries: Saudi Arabia and Egypt. (Sep. 2006). (unpublished SJD dissertation 
Stanford University) (on file with author) at 49. 
89 Id. at 49.  
90 WEERAMANTRY, Supra note 57, at 35. 
91 Id. 
  
19 
sufficient for you and your children”.92 From that time on, his judgments have served as 
the second guideline for judges after the Quran.               
In the Quran 3.164 Allah says “Certainly did Allah confer [great] favor upon the 
believers when He sent among them a Messenger from themselves, reciting to them His 
verses and purifying them and teaching them the Book and wisdom.”93 Scholars say that 
the word “wisdom” in this verse refers to the Sunnah.  However, if there is a conflict, the 
Quran is still the first source that must be consulted, and reference to the Sunnah occurs 
only if the Quran is silent or if further explanation is needed. Accordingly, the Sunnah, 
even as a primary source of law, cannot overrule the Quran.  
Moreover, there are many verses in the Quran that mention the Sunnah. In the Quran 
59.7 Allah says, “and whatever the Messenger has given you - take; and what he has 
forbidden you - refrain from.”94 This verse solidifies that Muslims have to obey and apply 
what the Prophet “PBUH” said and enacted.95 Additionally, Allah explains in 53.3,4 “(3) 
nor does he speak from [his own] inclination.96 (4) It is not but a revelation revealed.”97 
These verses demonstrate the words and the actions of the Prophet “PBUH” are Allah’s 
words and actions provided to him by the revealing.98 The Sunnah incorporates what the 
Prophet “PBUH” said, his deeds, and his implied approval of what his companions’ say or 
do.99  
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The Sunnah was not written until after the death of the Prophet “PBUH”. To avoid 
confusion about the meaning of the Sunnah, the scholars have established the science of 
the Hadith. The science has several categories that describe the status of each Hadith.100 
The Hadith can be correct, good, weak, or false.101 These categories depend on “chain of 
transmission” (isnād) or “science of men” (Ilm Ar-Rijal), which refers to whether the 
narrator of the Hadith has a good reputation of “honesty, motivation and situation.”102  
The Sunnah reiterates the prohibition of Riba in Islam, especially in commercial 
transactions: “No (bartering of) two Sas for one Sa nor two Dirhams for one Dirham is 
permissible.”103 Another rule that deals with inheritance law reads, “whoever (of them) 
dies while being in debt and leaves nothing for its repayment, then we are to pay his debts 
on his behalf and whoever (among the believers) dies leaving some property, then that 
property is for his heirs.”104 Another legal rule that forbids seizing or destroying someone’s 
property states, “the whole of the Muslim is sacred to his fellow Muslim, his blood, his 
wealth and his honor.”105 This is a significant rule in Islam of protecting private property 
from any unlawful act, and only granted a right to control and enjoy to true owners.  
• The Ijma “Consensus”:  
In the case that both the Quran and the Sunnah are silent on a matter, Islamic Law refers 
to the consensus of Muslim jurists, or Ijma, as a third source.106 The consensus is a decision 
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that has been reached by Muslims’ scholars in a particular time about a certain matter.107 
Once consensus is reached, the decision becomes a binding legal rule and a part of Islamic 
jurisprudence.108 As a third source, Ijma serves to prevent individual error.109 Others might 
not trust individual opinions, and disagreement between the scholars increases the level of 
mistrust.110 Consensus ensures certainty, and this allows for Ijma to become fixed legal 
rules. 
 The Prophet “PBUH” mentions the Ijma in the Sunnah. He says, “my nation will not 
unite on misguidance, so if you see them differing, follow the great majority.”111 This 
secondary source is the best way to develop the legal rules in the Islamic jurisprudence 
when the two primary sources are silent.112 This development will improve the legal system 
by adapting to “the need of changing times”.113 However, Muslim scholars have agreed on 
one important limitation as a legal rule in using the Ijma: scholars’ decisions must not 
conflict with either the Quran or the Sunnah.114 
The Ijma requires agreement among all Muslim scholars. A scholar can indicate his 
agreement through action or inaction. Although a scholar may announce agreement, they 
may also express agreement by failing to object, or by remaining silent.115  Today, it is 
difficult to have Ijma. The distance between Muslim countries means that Muslim scholars 
may take a long time to reach an agreement.116 Ijma might be met within a country, but 
will not become binding to all Muslims around the world as Islamic Law unless several 
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conditions have been met.117  First, a number of scholars must gather at a particular time 
to discuses the issue.118 Second, those religious scholars that are not in attendance must 
express consensus. 119  Third, those gathered would have to agree or disagree on the 
decision.120 Finally, a majority vote will not make the agreement binding; only absolute 
consensus. 121  
•     The “Qiyas” Analogical Reasoning:  
If the above three sources fail to give a legal solution to a new issue, Qiyas would be 
referred to as the fourth source of the Islamic Law. The word Qiyas means “comparison to 
establish equality or similarity between two things”.122 In Islamic law, Qiyas means “the 
extension of” a rule in the Quran or the Sunnah and apply it “analogically” to a new issue 
“because the new case has the same effective cause”.123 Qiyas is the method of matching 
facts in an example from the Quran or the Sunnah with facts of the new situation to show 
a similar legal reasoning (Illa). 124  The legal reasoning, Illa, must be defined before 
applying Qiyas. 125  Under Qiyas, scholars interpret the original legal rule rather than 
creating a new one as the scholars do in the Ijma. 
The legal reasoning “Illa” is an important matter of applying Qiyas in any new issue.126 
There are four factors that must be known to understand the legal reasoning.127 First, the 
Illa of the original case must be clear. The Illa of prohibiting illegal acquisition that is under 
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compulsion or has uncertainty (Gharar)128 is to protect the right of ownership in Islam. 
Second, the reasoning of the original case must be “precise and invariable”.129 For instance, 
in the case of prohibiting compulsion and Gharar because of protecting the ownership right 
in Islam, the illegal acquiring would result that people will not feel secure in their wealth. 
The Islam prohibits illegal acquisition and requires the owner willingly consent without 
compulsion and Gharar in a business transaction. 
The third fact is the Illa must be “commensurate to the injunction”, which means that 
if the rule is applied; the same goal will be reached.130 For example, if the government 
protects private property because of its Illa, the society would feel secure on their wealth. 
The fourth fact is the legal reasoning must be sustainable to the new issue.131 For an 
illustration, banned compulsion and Gharar because of the right of ownership in Islam, this 
rule will be applied to relationships between banks and their customers because the same 
Illa. The three previous Islamic sources did not directly speak about it; and the Qiyas would 
solve it if the four facts were met.  
The companions of the Prophet “PBUH” used Qiyas in several situations when they 
were trying to solve new issues. For instance, “The Quran forbids selling or buying of 
goods after the last call for Friday prayers until the end of the prayer as stated in Surah al-
Jumuah 62:9. By analogy, this prohibition is extended to all kinds of transactions and 
activities such as agricultures, administrations and others.”132 Another situation of using 
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Qiyas as a solution, the Prophet "PBUH" says, “the killer shall not inherit (from the 
victim)”. By analogy, this ruling is extended to bequests (wasiyyah)133, which would 
implicate that the killer cannot benefit from the will of his victim.”134 These illustrations 
show the way of Qiyas to solve new issues by using the Illa as key to find the similarities 
between two issues.     
Finally, the Quran and the Sunnah are the primary sources of Islamic law and they 
cannot be overruled or subject to disagree. The Ijma and the Qiyas also are the secondary 
sources of Islamic law. The Muslims’ scholars can use secondary sources to find solutions 
for new issues that the primary sources did not address directly.  However, there are other 
principles and rules that Muslims’ scholars refer to when they are creating a new legal rule. 
One of these principles is that repelling harm is preferred to the attainments of benefits.135 
Another principle is blocking the means.136 The scholars also can refer to the custom when 
they are establishing a new rule. 
Ø Commercial litigation in Saudi Arabia: 
Under the judicial system of Saudi Arabia, there are two kinds of courts. Both of the 
two courts are under the Shari’ah law, but they also have different jurisdictions and 
authorities. The first one is the Shari’ah courts. The other courts are called administrative 
tribunals. The Shari’ah court has jurisdiction to hear any unclaimed money claim if the 
heirs of the deceased already knew about the money in the bank, but they need to get 
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certification of succession in order to reclaim it as rightful owners.137  
The second is the administrative tribunals that are established by the Kind decrees or 
orders to avoid the conflict of jurisdictions.138 For illustration, the Committee for Banking 
Disputes has an authority over all disputes between banks and their customers. The 
Committee has jurisdiction over cases, where there is a dispute between a bank and rightful 
owners about the exact amount of unclaimed money, or the bank argued that it has no 
unclaimed money that belongs to the claimer.  
• Shari’ah Courts:  
Shari’ah courts have three bodies, the Supreme Court, appeal courts, and first-degree 
courts.139 The Supreme Court is an administrative court over the other two bodies.140 It also 
has right to issue legal opinions, and advise the government. 141  The supreme judges 
“review sentences involving death, amputation, or stoning”.142 The second body is courts 
of appeal; based on the Justice system there will be a in each province at least one court of 
appeal.143 The court of appeal will have five departments, which are criminal department, 
personal status suits department, labor suits department, commercial suits department, and 
civil suits department.144 The sentence of the court of appeal is binding, unless if the 
sentence involves “death, amputation, or stoning” then the Supreme Court must review 
it.145 
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  The third court is the first-degree court, and it has several branches around the 
kingdom.146 The first-degree court has five courts, which are summary courts, personal 
status court, labor court, commercial court, and general courts.147 The summary court has 
jurisdiction over retaliation "Qisas" and "Hudud" cases, “Tazir” cases, and Juvenile 
cases.148 The general court has jurisdiction in all the other disputes that out of the other 
courts jurisdiction.149 The verdicts of these courts are subject to be appealed to the appeal 
court.150    
• Committee for Banking Disputes: 
• The Establishment:  
The commission of solving banking disputes (old name) is established by the high order 
No. 8/729 in March 1987. 151  The high order also states no court or committee has 
jurisdiction over cases involving banks until it has received permission from the high order. 
Recently, the royal order No. 37441 in July 2012 changed the name of the committee to 
the committee of banking dispute.152 The same royal order authorized only the committee 
of banking dispute to hear cases that are involved banks. One of the reasons behind 
establishing this committee is to stop the conflict of jurisdiction between the Shari’ah court 
and other committees.153  
The committee would help economic growth by solving the disputes faster than the 
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Shari’ah courts.154 For instance, when a case that involves a bank comes to the committee, 
and claiming that customer is in default for not paying back the banking loan. Here, the 
committee would decide the case in a fast way to make the money available to other 
beneficiaries such as borrowers. Another reason behind establishing this committee is 
because some cases might involve Riba. The Shari’ah courts would exclude any elements 
or claims involve Riba or “banking interest” from the case, but the banks wanted the 
hearing to cover all the elements even the banking interest “Riba”.  
• The Jurisdiction:  
The committee of banking disputes is an independent committee, and there is no 
authority over it except the law and its members’ convictions.155 The committee decisions 
would be based on the law, and banking principles and norms.156 It has a special mission, 
so the claims must meet its conditions to be heard by the committee. The committee of 
banking disputes has jurisdiction only over cases that are involving banks as either plaintiff 
or defendant, and the claim is a result of banking business.157 Therefore, if the claim 
between an insurance company and a customer, the committee of banking disputes has no 
jurisdiction over it.   
The committee of banking disputes has jurisdiction over cases that involve banks. This 
is one of the reasons of establishing this committee in 1987 to solve the disputes between 
banks and their customers.158 The banking control law defines “bank” as “any natural or 
juristic person practicing basically any of the banking business in the Kingdom.”159 The 
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committee also could hear cases that are involving foreign banks, but they must be 
incorporated at their home country as a bank.160 For instance, if there is a personal conflict 
between a bank’s employees, the committee has no jurisdiction to hear the cases because 
the employees’ statuses are separate from the bank’s “employer” status.161  
In cases dealing individuals’ conflicts, if the debtor is in default, the creditor cannot 
claim in front the committee of banking disputes even the conflict is resulted from banking 
business “loan”.162 The second condition is the claim must be resulted from the banking 
business.163 The banking business under the banking control law “the business of receiving 
money on current or fixed deposit account, opening of current accounts, opening of letters 
of credit, issuance of letters of guarantee, payment and collection of checks, payment 
orders, promissory notes and similar other papers of value, discounting of bills, bills of 
exchange and other commercial papers, foreign exchange transactions and other banking 
business.”164  
• The Committee Decisions:  
Once the case parties finished their litigation, the committee has to announce the 
decision on a majority basis.165 After announcing the decision both case parties have the 
right to appeal the judgment, which involves two steps. The first step, the appellee party 
must submit his appeal to the committee, and the committee will review the appeal without 
the case parties attending.166 If the committee finds that the appeal should not be accepted, 
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then the judgment will be affirmed.167 The second step when the committee finds that the 
appeal should be accepted. Therefore, the committee will open the litigation and the 
appellee and the appellant must attend.168 
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v Islamic Banking System: 
o Introduction: 
The main fact of having a banking system in Muslims’ societies is to supply banking 
and financial services based on the Islamic law.169 These acceptable banking and financial 
services will help in developing the societies by creating job opportunities and increasing 
economic growth.170  All Islamic bank transactions, including agreements that govern the 
relationships between the banks and their customers, must be based on the Islamic law and 
its sources. As these services would be built on the principles of Islamic law, which is 
going to be reflected on “socioeconomic justice and an equitable distribution of income 
and wealth, stability in the value of money, and the mobilization and investment of savings 
for economic development in such a way that a just (profit- sharing) return is ensured to all 
parties involved.”171  
One of Islamic banking feature that makes it different than Western banking is to 
prevent the banking interest (Riba).172 According to the two primary sources of Islamic law 
(the Quran and the Sunnah), these sources classify giving or receiving interest is against 
justice and “property rights”.173 Usury or (Riba) is forbidden in Islam, and is not to be 
found in Islamic banking.174 The Islamic banks also require acting in a certainty way in 
both dealing with customers or in general operations, and avoiding any unacceptable 
uncertainty or (Gharar), because Gharar is prohibited in Islam.175 
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In Islamic banking, there are alternative methods that banks can gain and operate 
without violation the Islamic rules such as, receiving interest “Riba”.176 A famous method 
is that both contract parties will share the outcome of the investment either the losses or 
the profits, which is called “profit-and-loss-sharing”.177 There are other ways that are 
acceptable under the Islamic law, and the banks with their customers could increase their 
income through it. 178  For instance, “trustee finance (mudaraba), equity participation 
(musharaka) and ‘mark-up’ methods.”179 For these reasons, banks under the Islamic law 
are different that western banks.180 
In this chapter, first I will talk about the meaning of current account deposit in the 
Islamic banking system. Second, I will explain the free interest loans “Qard Hassan” theory 
in Islam and support this theory by citing verses of the Quran and the Sunnah. I will also 
apply this theory to the current practice of banks in Saudi Arabia. Third, I will talk about 
Usury "Riba", which the core difference between the Islamic banking and elsewhere banks. 
I will explain in a practical way in which Islamic banks will make profits off the loans 
without violating the Islamic law about the forbidden of usury.  
o Current Account Deposit:  
Deposits in current accounts are considered free interest standard under Islamic 
banking.181 There are two considerations of current account as a loan “Qard Hassan” or as 
trust “Wadia”.182 Some scholars say, it is a trust and the bank is a trustee.183 Other scholars 
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argue that the current account is a loan made by the depositor to the bank, because the 
borrower “the bank” is entitled to use the money, whereas the trustee cannot.184 Even if the 
borrower “the bank” could not fulfill the debt, the bank would be still obligated to the 
lender “depositor” by the law, but if the trustee lost the trust the consequence would be 
vary under the basis of who is fault.185   
All Muslims’ scholars agree that depositors are only entitled to the exact amount that 
they lent to the bank without any excess.186 Any earning by the bank in using the deposits 
in current accounts, the depositors have no right to acquire it.187 These deposits are under 
the depositors’ demand, which they can get their money back any time, and the bank has 
no right to reject that.188 In exchange of depositing the money, the depositors can benefit 
from using the banks’ services189 such as, withdrawing cash from ATMs and branches, or 
applying for banks’ products such as, credit cards or car loans. 
o Interest free loans “Qard Hassan”: 
According to the “profit-loss-sharing” rule in Islamic banking, banks provide free 
interest loans or “benevolence loan” as one of its methods.190 Generally, the Qard Hassan 
is mentioned in the Quran for a purpose of supporting people who are in need and who are 
able to pay the money back.191 The core objective of the Qard Hassan is for welfare 
purpose.192 The borrower obligation is to repay back the exact money back without any 
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increase.193 This rule has an exception, if the borrower repaid more than the exact money 
(voluntarily) as long as the loan agreement did not specify that.194  
Islamic banks provide these kinds of loans, and they may charge the borrowers fees 
called administrative fees for completing the process of the loans.195 The Qard Hassan 
loans might be given to all people or most of the time just to banks’ investment account 
holders, or to support small private sectors.196 Although, banks in most cases became the 
borrowers, and that could be found in demand deposits at banking accounts.197 The demand 
deposits are guaranteed in full return by banks as borrowers, which are various than 
deposits for investment purpose and subject under “profit-loss- sharing” rule.198 
In practice, Islamic banks have no one policy or standard that regulates the demand 
deposits under the Islamic law.199 There is an obvious similarity between Islamic banks 
and other banks in dealing with deposits.200 There are different though in considering bank 
deposits “Qard Hassan” as demand deposits or “payable as feasible” by the debtor.201 Some 
Islamic banks also try to attract more customers by offering gifts in exchange of depositing 
a certain amount.202 These gifts are not considered interest as they are not specified by the 
depositors and are not placed in the agreements between the banks and their customers.203 
It is considered as “legal stratagems or artifices to circumvent the spirit of the Islamic 
commandments or guidance.”204 
                                                
193 Farooq. Supra note 190, at 199. 
194 Id. 
195 Id. 
196 Id. at 120.  
197 Id. at 121. 
198 Id. at 115-121. 
199 Sudin Haron. A Comparative Study of Islamic Banking Practices, King Abdul Aziz Univ 23–52 (1998). 
200 Farooq. Supra note 190, at 115-12. 
201 Id. at 121. 
202 Id. 
203 Id. 
204 Id. 
  
34 
o Usury “Riba”:  
 Usury “Riba” is an important subject in Islamic banking and financial system.205 It is 
a core different between Islamic banks and elsewhere banks.206 Any form of usury or what 
is called in conventional banks “interest” is forbidden in Islam.207 Riba in Islamic banking 
and finance system is “any excess paid or received on principal, or an increase in price or 
amount, particularly an increase that in some manner a function of time”.208 For this reason, 
money in Islam is a type of payment method, it is not a good that can be sold or bought.209 
On the other hand, the banking law regulations in the United States define usury that any 
increase of the rate more than what the state’s regulations where the bank is located 
specifies, which is considered illegal.210 So, when conventional banks charge or pay as 
what it is placed in banking law regulations, which would be considered as interest and it 
is legal. 
The above definition of Riba under Islamic banking is focused on borrowing and 
lending matters.211 It is important to understand the idea of borrowing and lending under 
Qard Hassan agreement. The basic foundation of this idea is to support people who are in 
need. As a result of this idea that is a charity motive.212 For example, if a bank agrees to 
lend a holder of investment account $100,000 to pay the money back after two years, the 
borrower is required to pay back $100,000 without any increase. In Qard Hassan 
transactions “free interest loans”, lenders are only expected to receive the exact amount 
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that they lent.213 
 Islamic banks can engage in agreements with their customers, and can earn profits 
resulted from these agreements, which are acceptable under Islamic banking.214 These 
profits can be gained under contracts called “trustee finance (mudaraba), equity 
participation (musharaka) and ‘mark-up’ methods.” 215  These agreements also will be 
subject to sharing the profits and the losses basis between the contract parties.216 The 
Islamic banking provides a free interest loan as a charity loan, and provides other 
alternative methods for banks to earn profits without violating the Islamic rules. 
As it is mentioned above money in Islam is a type of payment method, it is not a 
commodity that can be sold or bought. Islamic banks try to find ways to increase their 
income without violating the Islamic law. For instance, when a person wants to buy a car 
but has no cash. To avoid the banking interest (Riba), first the bank has to own the car, and 
that costs the bank for example $30,000 to own it according the Prophet “PBUH” saying, 
“do not sell what you do not possess.”217 Then the borrower will be financing the car from 
the bank for $35,000 for 3 years. In this situation, the bank will gain $5000, which is the 
difference between the original price ($30,000) minus the lending price ($35,000). The car 
will be under the bank’s name until the borrower pays the debt in full. The bank also cannot 
state in the agreement any late fees if the customer does not pay on time. This is one of the 
methods that the Islamic banks could gain from the lending transactions.   
However, there have been some Muslims’ scholars have different views in banned 
banking interest, especially in this time, which they allow paying and receiving interest for 
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commercial and economic purpose beside other reasons.218 They believe since the Islam is 
the religion of life, and banks will not lend money to business sector for using in 
productivity and economic growth, without getting some income.219 According to the 
Quran 3.130. “O you who have believed do not consume usury, doubled and multiplied”.220 
They argue by saying that Riba “usury” in Islam only would be found in increasing the 
delay debt, which is mentioned in the verse above.221 
On their interpretation of the verse above, they say if the contract parties agree in 
advance on the interest that would not be Riba, but if there is an increase in the time of 
repaying more than what they agreed on it that would be banned.222 This argument is based 
on the pre-Islam usury, when the Riba was prohibited in the first place.223 So, when the 
Islam came the prohibiting of Riba is continued based on what was in the pre-Islam.224 To 
illustrate, if the bank agrees to lend the customer $10,000 plus %2.5 as an interest and the 
debtor accepts and consents the agreement about the interest rate.  Based on their argument, 
this is an acceptable transaction under Islamic law. In the pre-Islam usury, there was not 
agreed on the interest at the lending time. Nevertheless, if the debtor did not pay on time, 
the debt would be increased in exchange of extending the time.225 
The banking interest both contract parties would agree on the interest in advance.226 It 
is obvious the difference in between banking interest and the pre-Islam usury, and the 
banking interest is not violation the Islamic law.227 In this time, the need of the cash to raise 
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the economic growth, and most of the business sector rely on banking loans.228 There is a 
huge demand on the banking loans by governments and corporations.229 In the past, the 
lending transactions were in between poor and wealthy people, while today between 
corporations with high rate of income and heavily cash banks.230 The social harm and 
threatened on the poor borrowers to increase the delay debt by lenders in pre-Islam usury 
have never existed.231  
The respond to the above arguments are the two primary sources “the Quran and the 
Sunnah” banned Riba, and the ban is not subject to overruling or ignoring.232 The argument 
that stated the difference between the banking interest in this time and the usury in the past 
is not reasonable.233 Today almost everyone needs cash to live especially both rich and 
poor individuals.234 This huge demand on the loans will cause suffering to people who are 
in need, and make them “victims” of the banks.235 By referring to the third source of Islamic 
law “Ijma” all Muslims’ scholars agree on banned the Riba.236 Finally, Muslims should 
obey without questioning if there is a direct citation or text from the two primary sources 
in Islam.237   
Observing the practice of acceptance or dealing with Riba and banking interest in 
Muslims’ countries. 238  There are some violations among the practice of lending 
transactions and banking interest.239 The violation of rules of Riba by taking or giving 
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banking interest in banks that located in Muslims’ countries.240 These banks are vary in 
violation the Riba rules, some banks only adopt the western model, and other that do both 
by having products under Islamic law and other products under the western model.241 In 
Saudi Arabia, on hand there are banks are fully comply with Islamic banking and they do 
not pay or charge banking interest such as, Al Rajhi bank, and Bank Alinma.242 On the 
other hand, there are banks that offer products under Islamic law and other products, which 
may contain banking interest, such as Samba Financial Group, and Arab National Bank.243    
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o Introduction:   
Having a bank account is an essential need because storing cash at home or sending it 
through the mail bears substantial risk of loss. Almost everyone needs a bank account. 
Strong rules are needed to protect account holders’ money and information. In order to 
protect bank accounts, the Saudi Arabian Monetary Agency (“SAMA”) has issued several 
rules and regulations to regulate them, including the Rules Governing the Opening of Bank 
Accounts & General Operational Guidelines (The Rules).244 The Rules declare regulate 
dormant and unclaimed accounts. The problem with The Rules is that they give Saudi 
banks the right to close dormant accounts that have not had transactions for the past five 
years and then pool the unclaimed money without making sufficient efforts to contact 
inactive and dormant account holders during the dormancy period and after considering 
the inactive accounts as unclaimed accounts.245  
In this chapter, first I will discuss The Current Law as a part of the rules, which 
regulates the unclaimed money in Saudi banks. Second, I will talk about the history of 
banking in Saudi Arabia, including a brief overview of the Saudi Arabian Monetary 
Agency (“SAMA”), a history of commercial banks in Saudi Arabia, and a brief overview 
of usury “Riba” and the Saudi banking system. Third, I will state the problems with The 
Current Law.  
o Unclaimed Account Law:  
The provisions of The Current Law as a part of The Rules can be grouped into four 
categories.246 First, the law regulates inactive and dormant accounts during and after the 
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five-year dormancy period. The second category covers rules that ensure the protection of 
the unclaimed money and privacy for its owner’s account information. The third category 
contains rules that set standards for the banks’ due diligence efforts for inactive, dormant, 
and unclaimed accounts. The fourth category covers reporting requirements for unclaimed 
accounts.   
The first category is the rules that govern how long an account can be dormant before 
it falls under The Current Law.247 The law states that a bank account becomes ‘inactive’ 
after six months without a transaction by the accountholder or his authorized agent.  
Transactions include a variety of activities, such as withdrawing cash from an automated 
teller machine. 248  After a full year of inactivity, an account transitions from being 
“inactive” to being “dormant.”249 After five years of inactivity, including the inactive and 
dormant periods, a bank account becomes “unclaimed,” at which time the bank will close 
the account and deposit the balance into a pooling account at the bank.250    
  The second category of rules in The Current Law protects the unclaimed money and 
ensures the privacy of its owner’s account information. The law protects the dormant 
account by not allowing any debit transactions on the dormant account except by the 
accountholder or his authorized agent. As a part of the protection, the account holder must 
reactivate his inactive account before making any withdraw transactions to protect it from 
being targeted for bank fraud.251 On the other hand, the law allows the inactive and the 
dormant accounts to receive all the credit transactions without needing to reactivate the 
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account to prevent any future gain of being lost because of the account status.252  In 
addition, the law orders the bank to “cancel the unclaimed money owner’s signature and 
balance totally from the branches screens” after considered the account as unclaimed, and 
gives the bank’s head office the only access to supervise the unclaimed accounts.253 The 
law also commands the bank to have special policies and procedures for dormant account 
files that assure “double supervision” on these files.254 The law declares that unclaimed 
money is a “liability of the bank financial status” and the bank should not take any action 
on these accounts.255 The bank’s audit department should monitor the inactive, dormant, 
and unclaimed accounts at least once annually.256  
The third category of rules discusses the banks’ due diligence efforts to communicate 
with the inactive and dormant account holders. Banks must set policies for communicating 
with their clients during the dormancy period that details the bank’s responsibilities and 
duties toward such accounts.257 These policies must be reviewed by the bank’s board of 
directors.258 The banks must contact account holders who have both dormant and active 
accounts and ask them to update their dormant accounts before the dormancy period ends 
(five years).259      
The fourth category of rules covers annual reports for inactive, dormant, and unclaimed 
accounts. The law declares that the bank must send an electronic copy of these accounts in 
March of every year.260 The annual report must include a list of these accounts as inactive, 
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dormant, and unclaimed for the previous calendar year.261 This report should not include 
any personal information of the account holders of these accounts, such as their names, or 
their identification numbers.262      
o The Banking History in Saudi Arabia:  
Because Saudi Arabia is an Islamic country, its laws and regulations are based 
primarily on Islamic law.263 However, the Saudi banking system is an exception to this 
rule; the banking system mixes Islamic financial principles with the Western model.264 The 
application of certain Western principles has spurred opposition, such as the banking 
interest, which is against Islamic law.265 On one hand, there are some failures in applying 
some Islamic principles. In the other hand, the government is trying to do its best to avoid 
any violation of Islamic law, and in the same time to apply the western model too.266  
The government of Saudi Arabia has done much great effort to build a strong Islamic 
banking foundation. For example, the establishment of the Islamic Development Bank and 
Dar Al-Maal Al Islami Trust are to spread the idea and the identity of Islamic banking in 
the Muslims’ countries.267 The government supports these banks, but they are not allowed 
to engage in commercial banking works in Saudi Arabia.268 In contrast, there are other 
commercial banks in Saudi Arabia that only apply Islamic banking on their transactions. 
For example but not limited, Al Bilad Bank and Alinma Bank are commercial banks and 
they apply only the Islamic banking on their transactions and conducts.269 The Current Law 
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Further, among the licensed commercial banks in Saudi Arabia, there is no bank that 
its name contains the word (Islamic).270 The government of Saudi Arabia banned banks 
from using the word “Islamic” besides their names. A possible explanation is to avoid any 
conflict of classifying banks as Islamic and non-Islamic.271 If a bank contains its name the 
word “Islamic” then it will consider as a result that all other banks are non-Islamic. In the 
same case, if a bank contains its name the word “Islamic” and went bankrupt, the impact 
of the bankruptcy will be a negative sign on operating Islamic banking in other Muslims’ 
countries.272 
• Saudi Arabian Monetary Agency:  
The Saudi Arabian Monetary Agency “SAMA” is considered the central bank of Saudi 
Arabia.273 SAMA was established in 1952; before that year the current commercial banks 
did not exist.274 The main job of SAMA is to be “a custodian of the Saudi currency” by 
supporting and discharging the Saudi Riyal in and out of the kingdom.275 Article three of 
the royal declare of establishing SAMA states that SAMA has the authority over 
commercial banks in Saudi Arabia.276 This authority gives SAMA the right to issue rules 
to protect vulnerable parties from the commercial banks’ unjust actions. SAMA also plays 
an important role in establishing and developing the Saudi stock market.277  
The relationship between SAMA and the commercial banks is governed by the Banking 
Control Law (The Banking Law).278 The Banking Law defines the word bank as “any 
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natural or juristic person practicing basically any of the banking business in the 
Kingdom.”279 The Banking Law also defines the banking business as “the business of 
receiving money on current or fixed deposit account, opening of current accounts, opening 
of letters of credit, issuance of letters of guarantee, payment and collection of checks, 
payment orders, promissory notes and similar other papers of value, discounting of bills, 
bills of exchange and other commercial papers, foreign exchange transactions and other 
banking business.”280 Based on the similarities between some of the Banking Law’s articles 
and other banking laws in the United States and the United Kingdom; SAMA is adopting 
the Western model.281 All Saudi banks are subject to the Banking Law, regardless of 
whether or not they are Islamic.282      
The Banking Law contains articles that monitor and control the commercial banks’ 
operations.283  According to Article 7, the banks have to put no less than 15 percent of the 
total deposit liabilities at SAMA all the time, and this percentage is subject to change 
between 10 percent as a minimum and 17.5 percent a maximum.284 In Article 8, SAMA 
controls banks loans and credit facility of not exceeding 25 percent of the Bank's reserves 
and paid-up or invested capital.285 Further, the banks paying dividends are controlled under 
the Article 13, which limited the banks’ right in declaring profits.286 
Some have raised objections to Banking Control Law, but these concerns are 
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unfounded and outweighed by the extensive benefits of the law. Throughout history of 
banking business in Saudi Arabia, the Government supports the banks in order to avoid 
filing bankruptcy.287 On the contrary, this law gives the banks a general policy for doing 
banking business. At the same time, the Banking Law gives the stakeholders of banks 
protection for their deposits. The law seems efficient and plays an important role in banking 
business.   
• The History of Commercial Banks in the Kingdom:  
The foundation of the commercial banks in Saudi Arabia is newly because the Kingdom 
of Saudi Arabia was founded in 1934.288 Saudi Commercial banks did not exist in the 
Kingdom prior to 1953. Before the Saudi commercial banks existed in the Kingdom, people 
used “traditional money exchangers” whose services were very limited.289 In 1953 the first 
Saudi commercial bank was established and was called the National Commercial Bank.290 
In 1957 Riyadh Bank became the second Saudi commercial bank.291 In 1978 Al Rajhi bank 
became the third Saudi commercial bank in the Kingdom and the first Islamic bank in Saudi 
Arabia because of all of its transactions are rooted in Islamic law.292 
With so many foreign banks in the developing country, the Saudi government needed 
to regulate the banking industry to protect the banking business from any risks. By 1974 
there were also several foreign banks with branches in Saudi Arabia.293 SAMA and other 
related Ministries started to control the banking business in the Kingdom.294 This important 
                                                
287 See AlMandeel. Sulaiman, Two Solutions for the Banking Sector in Saudi Arabia, Alwatan Newspaper, (2011). 
http://www.alwatan.com.sa/Articles/Detail.aspx?ArticleId=8085  
288 Reumann. Supra note 273, at 213.  
289 Id. 
290 Id. The Saudi Hollandi Bank was the first operating bank in the Kingdom of Saudi Arabia and was founded in 1926.  
291 Reumann. Supra note 273, at 213. 
292 Id. 
293 Id. 
294 Id. 
  
47 
step resulted several regulations and laws to prevent any risks on the account holder’s 
deposits.295  For instance, any foreign bank can only operate in Saudi Arabia through 
“licensed agency banks” or by having “Saudi joint venture banks” and the foreign bank 
could only own no more than 40 percent of the capital.296 Banks also must get a license 
and approval from SAMA and Ministry of Finance in addition to other related 
Ministries.297 These rules will help SAMA controls the banking business.   
In the time between 1953 until 2008 the total of Saudis commercial banks became 12 
banks starting from the National Commercial Bank and ending to Alinma Bank.298 Besides 
the 12 Saudis banks, there are 12 licensed foreign bank branches, including Deutsche Bank, 
J.P. Morgan Chase N.A, and Gulf International Bank.299 Mostly, the licensed foreign bank 
branches provide commercial loans and securities. All of these banks are under the 
supervision of SAMA and subject to the Banking Law and other foreign investment law 
and regulations.   
• Riba and Saudi Banking System:  
As I stated in chapter “the Saudi legal system” Saudi law, including banking law, is 
entirely based on two primary Islamic sources the Quran and the Sunnah. Riba in Islamic 
law is “an unjustified increment in borrowing or lending money.”300 Saudi banks cannot 
legitimate Riba by changing its name including banking interest as long as the main sources 
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of the Saudi Arabian basic law are based on these two primary sources.301 The government 
cannot turn a subject that originally illegal based on either the Quran or the Sunnah to be 
legal. For example, the first article of Real Estate Development Fund law states that the 
main purpose of establishing the Real Estate Development Fund is to provide free interest 
long-term loans to Saudi citizens.302 The government cannot include an interest clause in 
its otherwise it will violate the Islamic law.   
The government excludes the interest clause in the international level to be included in 
its obligations. The government signed the Geneva commercial paper regulations, with 
exception of the interest clause.303 In reality, due to the global economic and business 
movements, Saudi banks are a must to involve in Riba transactions or banking interest.304 
Even though, the declaration of establishment SAMA only expresses that SAMA cannot 
engage in Riba transactions, in contrast the declaration did not include Saudi banks from 
this prohibition.305 The banks engagement in Riba transactions can be easily found in their 
“daily banking operations”.306 Nonetheless, the differences of the name of Riba and the 
necessity of getting involved of the Riba would not legalize it.  
The daily banking operations, which are making the banks, engage in Riba cause several 
disputes agonist the banks. The Shari’ah Courts have jurisdiction of all civil and 
commercial disputes. Most likely, the Shari’ah Courts will not hear any alleged of a Riba 
transaction and violate the Quran and the Sunnah because of the necessity of dealing with 
Riba. A possible reason behind that the government has established other administrative 
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committees for banks and commercial paper disputes is after the Shari’ah Courts ignored 
the banking interest "Riba" as an issue.307 
o The Issue: 
The unclaimed money in Saudi Arabia is a result of two major issues. The first one is 
a legislative issue, which involves The Current Law308 and SAMA as a legislature of this 
law.309 The Current Law did not declare any sufficient due diligence efforts that the banks 
should do to communicate with account holders during the dormancy period. The other 
issue is an administrative Issue the weakness of the Shariah supervisory board in Saudi 
banks. These two issues cause some violation of the Islamic binding laws and put the 
account holders’ money under the risk.   
• The Legislative Issue: 
As a part of The Rules, The Current Law causes some issues that make the law 
insufficient and incomplete. Under The Current Law, SAMA relinquished its authority to 
control the banking business and to prevent risk by giving the banks the independence to 
regulate unclaimed funds. In the process, SAMA has failed to supervise the banks and 
obtain complete annual reports of inactive, dormant, and unclaimed accounts. Further, The 
Current Law does not consider other binding Islamic laws, and as a result, the law violates 
some of the Islamic jurisprudential rules. Because SAMA has given the banks so much 
power, the banks are unjustly enriched at the expense of the account holders.  
Under The Current Law, SAMA gave up its authority to control the banking business 
and to prevent risk to customers by giving the banks the independence to regulate 
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unclaimed accounts. One of The Current Law due diligence rules states that the bank must 
communicate with the inactive accountholder to reactivate his account before the dormancy 
period ends, if the holder of the unclaimed account has another active account with the 
same bank.310 With this rule, SAMA gives a special instruction to the banks regarding 
contacting account holders of inactive accounts. A possible explanation is the bank can 
easily reach out the inactive accountholder. For instance, the inactive accountholder often 
will visit the bank’s branch to do a transaction on his active account, the bank might use 
that to inform the customer about his inactive account and ask him to update it to avoid 
considering the account as unclaimed. This instruction benefits the accountholder by giving 
him an opportunity to retrieve and control his money.  
However, this piece of due diligence is insufficient to fully ensure the rights of account 
holders. Unfortunately, SAMA only provided a rule for contacting account holders who 
have another active account at the bank.  Under all other circumstances, the law gives banks 
the right to set their due diligence policies for communicating with inactive, dormant, and 
unclaimed account holders. One of the issues with this law is that SAMA has the authority 
to require a sufficient due diligence framework, but the rules dictated by SAMA leave too 
much discretion to the banks.  
 Due diligence bank policies may vary from one bank to another because SAMA has 
not dictated a standard to evaluate whether or not a communication policy is sufficient. For 
instance, a bank can set its policy by stating that the bank will use the last phone number 
to call the inactive accountholder every 3 months, whereas another bank will state that the 
bank will use the last email address to reach an inactive accountholder. Additionally, there 
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will not be enough certainty between the banks and their account holders because the law 
gives the banks the independence to set their policies without commanding the banks to 
disclose those policies to the account holders. According to a banking expert who is a 
banker at an Islamic bank in Saudi Arabia for more than 10 years.311 He says, not all of the 
Saudi banks have sufficient communication policies regarding this issue.312 Further, the 
banking expert continues, SAMA has never requested to check the communication policy 
of at least one bank during its yearly visit to the banks.313 The account holders here will be 
the vulnerable party because the law is insufficient and incomplete.  
Another issue is that SAMA does not obtain full information from banks in the annual 
reports. The law states that the banks must send SAMA an annual report including the 
account numbers and the balances of these accounts without any personal information. The 
banking expert claims that the annual report is insufficient because the information of it is 
incomplete and it will not help SAMA solving the unclaimed money issue and find the 
rightful account owners. The banking expert wonders if SAMA analyzes and evaluates 
these reports in order to follow up with the banks and check if the banks make progress in 
finding the account holders.314 Under The Current Law, only the bank has access to the 
account holders’ personal information. SAMA cannot help the banks find the owners to 
retrieve their money without personal information about the account holders. If SAMA had 
personal information about the account holders, it would be able to check the personal 
information against listings from other banks in case holders of dormant accounts have 
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active accounts elsewhere. SAMA would also be able to verify that anyone trying to claim 
a dormant account was the true accountholder.     
The Current Law also did not consider other binding Islamic laws, and actually violates 
three Islamic laws. First, The Current Law does not protect ownership rights.  Islamic 
jurisprudence dictates that the owner of property must have the right to enjoy and control 
his assets. The Current Law gives the bank absolute control over some of its account 
holders’ money. According to Mr. Al-Dakhil who is a specialized in Islamic Jurisprudence 
in Saudi Arabia says, the dormant accountholder is a missing person and his unclaimed 
money in the bank should be comply with missing person’s private property rules in Islam, 
The Current Law does not comply with these rules after the dormancy period ends.315  
Second, The Current Law also violates the Islamic inheritance law because insufficient 
due diligence on the part of the banks makes it more difficult for heirs to receive their full 
shares based on the Quran and the Sunnah. A Dean of a law school in Saudi Arabia says, 
The Current Law causes hardship for the rightful owners to retrieve their assets because 
the law is ambiguous about the due diligence banks are required to perform to find the 
owners of these accounts.316 The heirs may not know about their money in the bank and 
The Current Law does not sufficiently protect the heirs’ interests (The Dean.)317  
Third, The Current Law does not protect the private property as an Islamic essential 
objective. Laws and regulations that involve personal property must consider this objective 
by acting in the interest on the owners. The Current Law does not consider owners’ interests 
in part because it does not consider the best way to contact customers in different 
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demographics.318  For example, the best way to contact a 30-year-old customer may not be 
the best way to contact an 80-year-old customer. Therefore, the law does not act in the 
interest of the depositors.  
Another issue with The Current Law is that SAMA has refused to announce the total 
amount of unclaimed money and how much the banks are earning from unclaimed 
money.319  Dr. Al-Saleh is a General Secretary of the Banking Disputes Committee in 
Saudi Arabia. Banking privacy law prevents both SAMA and the banks from disclosing 
this information (Dr. Al-Saleh.)320  In contrast, The Current Law rules open this loophole 
to the banks to invest and reinvest the unclaimed money because the bank will be claiming 
that publishing the unclaimed accounts’ information is against the banking privacy law. As 
a result of this claim, the banks’ profits will be maximized and their equity holders’ wealth 
too, without a disclosing methods or ways to find the rightful owner of the money. Part of 
my research is to obtain some of the annual reports of these accounts in order to support 
my paper, so I submitted a letter to the Governor of SAMA Dr. Fahad Almubarak in 
summer 2014.321 The Governor delegated my request to the Banking Control department 
to review it. The Banking Control department stated that the annual reports information is 
not accurate. If SAMA knows that the information is not accurate; what it is the benefit of 
the annual reports?   
In conclusion, SAMA has given the banks unjust power, which makes the banks 
unjustly enriched at the expense of the account holders. The Dean claims the banks have 
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not tried sufficiently to contact the owners of these accounts; so the banks are unjustly 
enriched at the expense of the unclaimed money owners.322 Dr. Al-Saleh responds that the 
default obligation of communication with the banks is on the customers’ burden because 
the unclaimed money is still a liability owed by the banks to the customers.323 The Dean 
concludes that the law is uncertain about for how long should the bank hold and manage 
the unclaimed money.324 Mr. Al-Dakhil wonders, why SAMA has given the banks this 
authority to set their own policies without commanding them to enact sufficient policies 
based on the Islamic law, and why SAMA did not observe the unclaimed account laws and 
practices in other developed countries to adopt the best practice that does not violate the 
Islamic binding rules.325  
• The Administrative Issue:  
A Shari’ah supervisory board in Saudi banks is a tool that protects the depositors from 
being involved in any transactions that violate Islamic law and from any harm that banks 
might cause. A Shari’ah supervisory board is a core difference between Islamic banks and 
foreign banks.326 The word “Islamic” in the title of a bank, it does not mean that the bank 
operations comply with the Islamic law.327 It is a must to have a Shari’ah board that is 
capable to review any transaction or services.328 The Shari’ah supervisory board is the way 
to apply the Islamic rules of including “transparency and accountability”329 and to avoid 
any uncertainty (“Gharar”) in the banks transactions and products.  
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The objective of having the Shari’ah supervisory board is to make sure that all the bank 
transactions and the products do not violate the Islamic law.330A Shari’ah supervisory 
board consists of a supervisor and advisor within the bank.331 The supervisory board is 
involved in overseeing each step of the product development process.332 For example, If 
the bank starts to develop a student loan the Shari’ah supervisory board has a duty to review 
the loan contract beside attending the meeting of discussing the loan with other bank’s 
departments, and going through the launching time until it becomes available to the bank’s 
customers.  
The reason, there are Shariah supervisory boards is to protect the consumers who may 
not be familiar with all of the Islamic financial rules.333 A possible reason, it is not all the 
clients are well known of the specific Islamic financial rules.334 For illustration, the board 
will ensure that the bank will not engage in any transaction that contains a clause of paying 
or receiving usury “Riba”, so a prospective investor will not be in a position of any 
violation of usury rules. The bank’s stakeholders also will be satisfied in complying with 
the Islamic law and be far away from committing any violation of the Islamic law while 
doing business with the bank, such as depositing their money or by getting a loan from the 
bank.335 
The Shari’ah supervisory board members must have special knowledge and experience 
to be qualified to act on behalf of the bank’s clients. 336  Members of the Shari’ah 
supervisory boards have to have a high level of education in Islamic law and especially in 
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Islamic Financial transactions (“Fiqh Al Muamalat”).337 The members of the board have to 
be familiar with the banking business and transactions.338 For example, a member who has 
no idea what “banking business” means under the Banking Control Law cannot be qualified 
to be a member of a Shari’ah supervisory board. The members also should have knowledge 
about international business practices, which help them improve banking practices for the 
bank’s clients.339 
The bank has to cooperate with the Shari’ah supervisory board in order to achieve the 
main goal of having all the bank’s transactions and products comply with the Islamic law 
and to avoid any harm because of the bank’s conduct.340 The Shari’ah supervisory board 
should be independent and its decisions should be binding.341 For instance, the Shari’ah 
board must be at the level of the bank board of directors and not under the board of 
directors’ or the management’s control. 342  The supervisory board should be in 
communication with all of the bank’s departments in order to achieve its purpose.343 
Al Rajhi bank is an Islamic bank and one of the largest banks in Saudi Arabia has a 
Shari’ah supervisory board called “the Shari’ah group”. The Shari’ah group charter was 
approved in March 1999.344 According to the Shari’ah monitoring guide and Shari’ah 
control guidelines of the bank, the Shari’ah group is an essential tool to guide the bank to 
be on the top of Islamic banking conduct.345 The main goal of having the group is to ensure 
that all the banking businesses are complying with the Islamic law.346  
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Based on the Al Rajhi bank guidelines, the Shari’ah group is an independent group and 
has the authority to review all the bank’s conducts.347 The group’s decisions are binding 
and the violation of this rule is strictly banned.348 To illustrate, if the bank plans to update 
the agreement of opening current accounts, it must be reviewed by the Shari’ah group 
before being available it to the bank's clients. According to Al Rajhi bank, the Shari’ah 
group has reviewed and approved more than 900 of the bank’s products and services 
starting from the date of the establishment until July 2010. One of these products should 
be the policy of communication the clients during dormancy period.  349 
Today, most of banks in Saudi Arabia have Shari’ah supervisory boards.  Banks have 
advertised their supervisory boards as a method of attracting new clients. This method has 
exceeded the main goal of having a group of scholars who ensure that all the banks’ 
conducts are complying with the Shari’ah. It is just by passing through street billboards 
around the Kingdom or reading local newspapers, some banks are using the names of the 
Shari’ah board members or their pictures to prove that a certain product is acceptable under 
the Islamic law, which may be not true in the real practice. Despite the important goals of 
the supervisory boards, not all of them are effective.  Sometimes banks advertise 
supervisory boards and their members, leading customers to believe that all of the banks’ 
practices comply with Islamic law when, in fact, that is not always the case. According to 
the banking expert, he claims the unfairness and uncertainty in the opening account 
agreements is an evidence of weakness of some of the Shari’ah supervisory boards.350  
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 The way banks select and appoint the members of the Shari’ah board has a negative 
impact on the board’s independence, which probably affects their decisions on the banks’ 
products. In most cases, the board of directors appoints and elects the members of the 
Shari’ah board without clear criteria of eligibility and quality. That might cause a conflict 
of interest between the board of directors and the Shari’ah board. The banking expert 
continues, he says some of banks’ boards of directors limit their Shari’ah board’s 
responsibilities and authorities to be involved in the banks transactions and conducts.351 
For instance, in the past few months there was a debate between the National Commercial 
Bank Shari’ah supervisory board and some of the Islamic financial scholars because of the 
National Bank has offered to sell a huge number of shares to public. The scholars claim 
the bank still has some transactions that involve Riba based on the bank's financial 
statement, so it is not permissible to buy the bank’s shares at this time.352 In contrast the 
bank Shari’ah board declares, it is permissible to buy the shares because the bank will fully 
comply with the Islamic law by the next year based on the bank’s plan.353 The Permanent 
Committee of Fatwa in Saudi Arabia ended this debate by saying it is not permissible to be 
involved in any transactions that contain usury (“Riba”).354 The weakness of the Shari’ah 
boards in Saudi banks will reflect on some of the account holders’ rights, such as fair 
bargaining and certainty in the agreements. It will also cause non-comply with Islamic law, 
such as violating the ownership principles in Islam.  
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o Conclusion:   
SAMA as a legislative body for banking business should set up rules that protect the 
interest of the account holders to prevent the risk of keeping the money in the banks until 
the rightful owners reclaim it without commanding the banks to act in a sufficient way to 
contact the owners. SAMA should limit the independence of the banks to have their own 
due diligence policies and procedures to regulate the dormant and unclaimed accounts by 
monitoring these policies and procedures and by evaluating the annual reports of these 
accounts.  The Shariah supervisory board in the banks should be independent and should 
have full authority and delegation to review and certify the bank’s conducts and products 
based on the Islamic law. The bank board of directors should support the Shariah 
supervisory board by making the Shariah board’s decisions are binding.  
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v Islamic Jurisprudence: 
Islamic jurisprudence demonstrates and explains the Islamic legal system.355 Islamic 
jurisprudence developed during the life of the Prophet “PBUH” and continued to be 
developed by scholars after the Prophet’s death based on Islamic primary and secondary 
sources of law.356 This jurisprudence contains most of the Shari’ah rulings that regulate 
Muslims’ lives and their conduct.357 All rules that involve Muslims’ lives and their conduct 
should be based on the Islamic jurisprudence. For instance, the right of ownership under 
Islam may be understood by applying the rules of property in Islamic jurisprudence. 
Islamic jurisprudence regulates the relationships between people as individuals and also 
within their societies by applying Islamic law.  
The Islamic jurisprudence in Arabic is called “usul al-fiqh,” which is “methodology of 
the law.”358 The word “usul al-fiqh” comes from the original science called “fiqh”359, so 
the usul al-fiqh explains the science of fiqh.360 For example, judge would refer to usul al 
fiqh to deduce jurisprudential rules in order to resolve disputes regarding reclaiming money 
from banks. The judge in this case will use the inheritance rules to issue the judgment. 
The Islamic jurisprudence is not limited to a list of things that one must do or not do; it 
is broader than that.361 The Islamic jurisprudence offers guidelines regarding every matter 
in Muslim life, from civil to commercial, and so on.362 The Islamic jurisprudence is based 
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on the sources of Islamic law, so it acts as precedent for codified law.363 Thus, usul al-fiqh 
contains general principles that cover most of the subjects, which makes usul al-fiqh as a 
standard for all other rules and regulations.   
In this chapter, first I will discuss the private property rights and rules in the Islamic 
jurisprudence and apply these rights and rules to the unclaimed money issue in Saudi banks. 
Second, I will talk about the objectives of Islam and protecting private property as one of 
the essential objectives of Islam, and I will explain why the unclaimed money law should 
not violate these complementary objectives. Third, I will discuss the rules of inheritance in 
Islamic law, and then I will explain why the current unclaimed law will have a negative 
effect on the inheritance rules in Islam.     
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Ø Property:  
o Introduction:  
The theory of trusteeship gives people the right to own property and the freedom to 
enjoy this right.364 Islamic law found in the Quran and the Sunnah protects these two 
rights.365 This protection allows owners to have full and absolute control over their private 
property. Anyone with temporary stewardship over another’s private property, including 
banks, should not prevent the owners from having absolute control over their property.  
Losing the absolute and the full control may cause harm to the owners and their 
property may be lost.  The Prophet “PBUH” said, “the blood, honour and property of one 
Muslim may not be violated by another Muslim.” 366  In another saying, the Prophet 
“PBUH” he said, “whoever takes a piece of the land of others unjustly, he will sink down 
the seven earths on the Day of Resurrection.”367 These two quotes protect the rights to own 
property and forbid any actions that might cause harm to the owners.368  
First, I will explain the sanctity of private property in Islam, and then I will list the 
duties an owner has over his private property. After that, I will discuss the meaning of 
property in Islam and what rights that can be owned and acquired. Then, there will be a 
brief overview of ownership in Islam, and I will list the method of acquiring private 
property. After that, I will apply the rules of treasure troves and disposing of missing and 
absent person’s private property to the unclaimed money issue in Saudi Arabia.     
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o Sanctity of Private Property:  
It is obvious that the pervious two saying of the Prophet “PBUH” emphasize that 
private property is sacred in the Islamic law.369 Private property may be acquired in one of 
three ways. The first way is to buy it; purchases require mutual consent between the buyer 
and the seller. The second way is to receive it as a gift, for example, as bequest from a will. 
The third way is to own it as a right of inheritance based on the inheritance law.370  
All three ways of acquiring private property reflect the freedom to transfer ownership 
or enjoy the property for oneself. For instance, an heir who receives money from a bank 
account as his share of a decedent’s estate can withdraw the money or transfer it to another 
account, whereas, the bank can only utilize the money temporarily and must give the heir 
access to his money. The bank as a debtor cannot also seize or take the money because the 
heir fails to retrieve his wealth. Preventing the owners from acquiring their wealth is strictly 
unlawful under the Islamic law. 
 Mutual consent is required to purchase property. God says in the Quran 4.29 “O you 
who have believed, do not consume one another's wealth unjustly but only [in lawful] 
business by mutual consent.”371 This means that no one can take or utilize the private 
property of another person or prevent the owner from having access to his property. Non-
negotiable contracts may violate the requirement for mutual consent under the Quran. For 
instance, a bank agreement for a new account is a non-negotiable contract and may result 
in unlawful terms applying to the accountholder’s deposits.    
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o The Meaning of Property in Islam:  
The Arabic words for property are “mulk” and “ayn.”372 “Mulk” and “ayn” cover all 
types of property, including tangible and intangible property whether or not the property is 
movable.373 “Mal” in Arabic is refered to property and it means wealth.374 For instance, 
“Bayt Al-Mal” in Arabic means “a treasure house,” specifically where the state’s assets are 
saved in either money or other valuable objects. The word, “malik,” in Arabic means 
“owner,” and “malik Alayn” means the “owner of the property.” 
One of the clearest legal definitions of property in Islam specifies “anything that has a 
saleable value, the destruction of which would require compensation, even if a small 
amount, yet not so small that people would not consider it to be of any value [i.e., of no 
value], such as a grain of wheat or a handful of grass.”375 Another legal definition of “mal” 
is a thing that can be traded and stored for a period of time.376 Generally, property is 
classified as anything that has value, and can be owned, traded, and stored for a time. 
o Duties over Private Property:  
The rights to have an absolute control and to enjoy the private wealth are subject to five 
duties.377 The first one is public interest or “Maslahah.”378  For instance, if a state takes 
someone’s property to build a highway, the private property is seized for public; use and 
the state must pay a fair compensation to the owner. The second duty over the freedom of 
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private ownership is when the use of the property causes harm to neighbors. 379  For 
example, the owner of a cornfield was not permitted to make a wall in his field to isolate 
the water coming from the nearby mountain.  The wall prevented the man’s neighbor from 
having access to the water.  Therefore, the owner of the cornfield was required to let his 
neighbor access his private property for the purpose of obtaining the publicly owner 
water.380   
The third duty is paying “Zakat” or accumulated wealth, which is subject to other rules, 
or in some countries called paying taxes.381 For example, money in a bank account is 
subject to the accumulated wealth tax, but if the owner loses his control over the money, 
he may not be able to fulfill his duty. The fourth duty is when a private property became a 
chartable property based on the desirable will of the owner.382 For illustration, when the 
owner of the cornfield assented in his will that this field became a charity to support poor 
people financially. The last one is when a private property became subject under 
inheritance law.383 For instance, under inheritance law in Islam only individuals with a 
blood relationship to a deceased individual are entitled to inherit besides having a legal 
marriage. The ownership right in Islam is protected by property rules and also at the same 
time is subject to certain limitations.      
o Rights can be Owned and Acquired:  
There are other rights that can be considered as property and subject to ownership. 
These rights can be owned and acquired and might be subject under other laws such as, 
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inheritance law.384 The first right is the right of the debt, which the debtor is obligated to 
repay the creditor or his heirs.385 The debt is property under Islamic law either money or 
other intangible property and the creditor and his heirs are the owners of the debt.386 For 
instance, an accountholder is a creditor and the bank is a debtor, the accountholder or his 
heirs are the owners of in the account, and they can reclaim it any time. The debt is property 
that can be acquired by the creditor or his heirs, and the debtor should give the creditor 
access on the money.387 
There are other rights that considered as property based on their owners’ status.388 For 
example, an employee has ownership upon his wage that he receives it from the employer. 
The wages are property as long as the employee works with the employer.389 Some Islamic 
scholars say these rights that based on the status are “deficient.”390 The scholars require for 
these rights to be as property two conditions. It has to be “ayn” and possession of the 
“ayn”.391 The employee might “provide some good or services gratis”.392 For this reason, 
these rights are deficient because in some cases there will not be “ayn” or its possession. It 
seems that these rights are considered as property, because they can be treat it as a debt, 
which is the employer owes it to the employee.393  
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o Ownership in Islam: 
Owners of private property have rights under Islam. The ownership in Islam is “a ruling 
of Shari’ah (hukm Shari’), or a juridical attribute (wasf Shari’), which is specified in a real 
object (ayn) or usufruct (manfa’a), and enables a person to control, dispose, or exchange it 
in any manner he wishes, provided that there is no legal impediment against it”.394 This 
definition contains that the right to own is protected under the Islamic law, and this right 
made the owner free to use his “ayn” with some limitations. 
The ownership definition has been updated lately by adding some points. Ownership 
in Islam is a special right and covers tangible and intangible property including intellectual 
property like patents.395 Public goods may not be owned by individuals or legal entities just 
because a person wishes there were no legal impediment to owning public goods.396 The 
ownership right is protected in Islam and the owner has an exclusive right over his property.  
The ownership definition can be applied to the pool of unclaimed money from inactive 
accounts in the hands of the banks. Often banks act as if they own the unclaimed money 
by closing the account and pooling the money into a special account. By doing this, banks 
prevent the owners of the unclaimed money from controlling and accessing the funds 
according to their ownership rights. The unclaimed money owners have to complete a 
process in order to use their money or exchange it. For instance, the heirs of a decedent 
should get a determination of heirs from the court and submit it to the SAMA for sending 
an inquires letters to the banks to know whether or not the bank has money under the 
deceased’s name.     
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 The account holders have the exclusive right to use their deposit in current accounts. 
The bank should give the account holders access to their money in order to enjoy their 
wealth. For example, the current account holder can buy from a grocery and pay by using 
his money in his account. The account holders have full authority over their account's 
balance. By pooling the unclaimed money banks are preventing the owners from practicing 
their rights over their owned money, which is unlawful.  
o Acquiring Private Property: 
In Islam, the private property is protected from unlawful seizure.397 Lawful acquisition 
must follow provisions in the Quran and the Sunnah. In the Quran 4.29 “O you who have 
believed, do not consume one another's wealth unjustly but only [in lawful] business by 
mutual consent.”398 This verse specifies that controlling someone’s property without his 
consent or under compulsion will be against the Quran and therefore, is strictly 
prohibited.399  
There are three legitimate ways to acquire property under Islam. First, when a rightful 
owner transfers his owned property to the new acquirer.400 In this way, the rightful owner 
delivers the possession of his property, and the new acquirer must take the acquiring 
property. For example, selling good must be delivered to the buyer and the buyer must 
receive it. The second way is to transfer just the ownership without the possession itself 
401, such as a trademark as an intellectual property. The third method is to consent through 
a contract after the offer is accepted, and the contract will be binding.402 This way is called 
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“a pledge”403, when a buyer purchases an item online, and the seller pledges to mail it, here 
the contract is binding.   
The opening account agreement as a binding contract between the bank and the 
customer is a lending contract, which allows the bank to utilize the money and requires the 
bank to make it available on demand. The owner has the right transfer the right of the 
deposit to a new acquirer. For example, the accountholder writes a check to a seller to 
deduct it from his bank account in exchange of buying goods. Once the money becomes 
unclaimed money and the bank pools it, the feature of making the money availability on 
demand is no longer available. The owner in this case will lose his right to transfer the debt 
to another acquirer.  
o    Treasure Troves and Unclaimed Money: 
A treasure trove is something that has lost and found it by someone called the 
“finder.”404 The treasure trove could be any type of property such as a watch or money in 
a wallet.405 In Arabic, this is called “luqta”, and Islam has given important attention to this 
subject in order to protect people’s wealth from unlawful acquisition.406 The finder of the 
treasure trove has no authority to practice ownership over what he found, but instead must 
comply with a list of mandatory duties regarding the treasure trove.407  
The duties of finding a treasure trove are in the Sunnah, when a person asked the 
Prophet “PBUH” about money that he found it in the street and he did no know the owner 
of it, the Prophet “PBUH” ordered him to make an announcement for a year and to describe 
it in a clear and definite way, and if the no one reclaimed it, then the finder can utilize it 
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with a duty if the owner reclaims it anytime the finder should make the payment to the 
owner.408 The saying sets the rules of finding money or other property that belongs to 
someone else. First, the finder should give “public notice” about the property.409  For 
example, the finder should publish on the Internet or through the newspaper that he found 
the money. The finder should make reasonable efforts to find the owner. The waiting period 
would be one year. After one-year passes, if no one claims the money, the finder may keep 
the property or give it away as a “charitable gift.”410  
In addition to apply these rules, the finder of the “Luqta” has to take a reasonable care 
of what he found.411 For example, if someone finds a diamond ring, he should keep it in a 
safe place. If the rightful owner comes by and raises a valid claim on his property, then the 
finder must give the “luqta” to its owner.412 The owner can take it back, or sell it if the 
finder is interested in the “Luqta.”413 The fatwa of the General Presidency of Scholarly 
Research and Ifta about finding money that did know the owner says, the finder should do 
his reasonable effort in announcing the money that he found.414 The fatwa also suggests 
that the announcement could be done through the T.V or the radio. All of these duties and 
effort are to protect the private property from being acquired illegally.       
The rules of treasure troves require the finders to follow them to help the owners to 
retrieve their money. Applying these rules on the unclaimed money issue because the in 
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both the owner of treasure troves and the unclaimed money owner are unknown in some 
cases, such as heirs. On one hand, the banks might argue that the customers have not 
operated their accounts for five years, so it is difficult to look for the owners on between 
the million numbers of people, whereas it is easier for the unclaimed money owners to look 
for their money based on the small numbers of banks. The banks also may state that they 
are acting in reasonable care by closing inactive accounts and pooling the unclaimed money 
in a suspense account inside the banks until being reclaimed to prevent any chance of 
unlawful acts such as, fraud, and embezzlement on these accounts. 
However, the Saudi banks have not applied all of the rules governing “luqta”. The 
banks act in a reasonable care to protect their clients’ deposits from unlawful crimes is a 
duty of care and not a choice, so this argument is implausible. The banks also have to apply 
all the luqta rules not just acting in a reasonable care. The banks should give sufficient 
public notice to help the unclaimed money owners know about their money. For instance, 
the banks should list the names of unclaimed money owners on their websites besides 
enforcing some restrictions to protect the clients’ information.  
The unclaimed money announcements will be easy for the bank by coupling public 
notice with the information that banks already have about the account holders. For instance, 
in the opening account agreements the banks have all the information about their 
customers.  It will make it relatively easy to find and contact the account holders.  It should 
be easy to verify that someone is the accountholder or rightful heir because banks have 
several forms of identification on file, such as copies of the Identifications and their 
numbers.  This makes it easier to return money in bank accounts to the rightful owner than 
true luqta because luqta does not come with the same identifying information. 
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After attempting to contact account holders through public notice, banks should wait 
one-year, in accordance with the luqta rules, before pooling the money into a shared 
account. The Prophet “PBUH” in another case that includes money but the owner is 
unknown he said to finder to make sufficient public announcement for 3 years before utilize 
the money.415  In contrast, the banks will pool the money after the five years dormancy 
period ends without doing sufficient due diligence efforts to find the unclaimed money 
owners. The long waiting period and the sufficient due diligence efforts will result that the 
chance of the unclaimed money owners to get their money back is more likely. The fatwa 
of the General Presidency of Scholarly Research and Ifta declares this rule that the finder 
during the waiting period should repeat the public announcement between two to three 
times monthly.416 This fatwa emphasizes that doing the due diligence and repeating the 
efforts to find the owner of the money are necessary.              
During the waiting period, the bank will invest the unclaimed money and these 
investments will gain profits. The banks should share the profits of unclaimed money with 
society, not just exclusively enjoying the income of unclaimed money by maximizing their 
profits. For an illustration, the bank should share some of unclaimed money profits to 
improve the health and education of the community. The cases that involve Luqta in the 
Prophet “PBUH” time dictate that if the rightful owner never claimed the lost property, the 
finder could donate the luqta to charity.417  
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o Disposing of Private Property Belonging to Missing and Absent Persons 
and Unclaimed Money:  
The Islamic scholars state different definitions of a missing person. Under one 
definition, a missing person is someone whose whereabouts are unknown, even to his 
family.418 This definition also acknowledges that the missing person may be alive or 
dead.419 Another definition of missing person who does not know whether he is alive or he 
is dead because of stopping to hear about him.420 In this definition, to consider someone as 
a missing person when his life/death status being unknown, and no one never heard from 
him again.    
 In contrast, an absent person is one who is traveling and not currently residing at his 
main residence.421 Absence can fall into two categories depending on how far the person 
has traveled.  When the person is traveling nearby, it will be easy to reach him.  However, 
when the person is traveling far away, it may be substantially more difficult to hear reports 
of his whereabouts and well-being. The scholars say, when someone travels to a place and 
his family could not reach him to know about him, the person under last category can be 
considered as a missing person if his status life/death status is unknown, and his place 
became unknown too.422   
Based on the definitions above, there are similarities between missing and absent 
persons and the unclaimed money owners. The accountholder of an unclaimed account has 
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not operated his account for five years. 423  During the five-year dormancy period the 
accountholder has not showed up to the bank’s branch and has not “withdrawn, deposited, 
or transferred” money from or to his account. The banks may not know whether the 
accountholder is alive or dead. The accountholder becomes unreachable. These similarities 
make it logical to apply the rules of disposing missing and absent private property to 
unclaimed money.   
• Verdict of death and disposing private property: 
In Islamic jurisprudence, there are four schools of legal thought. The Islamic schools 
of laws are the Hanafi School, the Maliki School, the Shafi’i School, and the Hanbali 
School. Each school has a founder, and each founder has a different interpretation that 
based on the sources of Islamic law. Currently, each school has its scholars who develop 
the school’s jurisprudential opinions. Each school has different rules that regulate 
disposing of private property belonging to a missing or absent person. Each school’s 
interpretations are subject to the limitations of Islamic religious law.424   
Before anything can be done with the property of a missing or absent person a court 
must give a verdict of death. The court verdict of death for a missing person is the only 
way to enforce inheritance, divorce, and other laws. Given a verdict of death, each school 
of thought takes a different approach to disposing of the dead person’s property. 
The Hanafi School has many opinions in regards to considering a missing person as a 
dead person. One of these opinions is a missing person became 120 of his age.425 The 
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reason behinds this opinion is because it is too rare for human to still alive after the age of 
120.426  So, after turning 120 of his age and his family does not hear about him, he will be 
considered as a dead person. This opinion might cause difficulty to the family of the 
missing person to wait this amount of time in order to have a death judgment from the 
judge. Another opinion is a missing person considered a dead person when people about 
his age are dead.427 Under this opinion, the health status of the missing person and also the 
people about his age is not the same.  Another opinion is to wait until a missing person 
turns 70.428 The rule of 70 stems from a statement by the Prophet “PBUH” indicates that 
most people live to be between 60 and 70 years old.429 A judge may use any of these 
standards to determine whether or not to grant a verdict of death. After a verdict of death, 
the property of the deceased or missing person, including unclaimed bank accounts, can be 
distributed.  
The verdict of death of a missing person in the Maliki School depends on the how the 
person came to be missing. A judge may look at the last location where the person was 
seen and whether or not any witnesses observed his death. If there is no evidence of death, 
the rule of 70 will apply before the estate can be distributed according to inheritance 
laws.430 
The second situation, when a person goes to the war and becomes missing after it.431 
In this case if the war is between Muslims, he will be considered a dead person after the 
war is ended, or after a year at maximum of ending the war.432 In contrast, if the war is 
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between Muslims and non-Muslims, he will be considered a dead person after a year from 
starting the search about him.433 If a missing person is in age 70 or more in this case, the 
Maliki’s scholars suggest to wait a 10 years if his age between the 70 and the 80.434 If his 
age at the time of the missing is around 90 or more here the waiting period will be five 
years.435    
Under the Shafi’i School all humans are considered alive, and this rule will not be 
changed unless there is a certain evidence of death.436  This rule seems unreasonable 
because all humans will die, and no one will stay forever.437 This rule places undue burden 
on the family of an absent or missing person because the person’s property cannot be 
accessed for a significant period of time, even up to 50 or 60 years after the date he went 
missing.  
The scholars of the Shafi’i School have two different opinions in regards to considering 
a missing person as a dead person. The first opinion is the estate of the missing person will 
not be subject to inheritance law until death can be proved, such as finding his body.438 
The second opinion is if there has been passed a period of time and the missing has not 
returned, and then the verdict will be based on the judge’s discretion to decide about his 
estate.439  
The Hanbali School distinguishes between two types of missing persons. The first type 
when a person travels to a place other than his state to study or to do business and then 
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became missing.440 In this case, heirs must wait until the missing person turns 90 before 
the estate can be distributed.441 There is a good chance that the missing person may return 
because studying abroad and business are not substantially risky activities.   
The second type of missing person in the Hanbali School is the missing person who 
was at the war or suddenly disappeared without warning to an unknown destination.442 In 
this case, his family needs to wait 4 years to see if he returns.443 If after four years the 
person has not returned, he is considered dead and his property may be distributed.  If a 
person is missing after the age of 90, the school’s scholars have different opinions in 
regards to this issue. Some scholars say, if a person who 90 years old or more is missing, 
here the decision is under the judge’s interpretation.444 Other scholars claim that his family 
has to wait 4 months and 10 days, which is the same period of time that a woman to wait 
before get married another man when her husband died.445 
The holder of a missing person’s private property should not dispose of it before getting 
a court judgment. For instance, a bank should be required to protect the account of a 
missing person until that person returns or a court issues a verdict of death. However, under 
some of the above rules, the waiting period is too long. Waiting 50 or 60 years for a missing 
person to return or to issue a death judgment is unreasonable. It is hard for the missing 
family to wait that long period, which may be so much money is considered unclaimed. 
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• Unclaimed money and disposing of missing and absent person's private 
property:  
The definition of a missing person is a person who becomes unreachable, his life/death 
status becomes unknown, and his place is unknown.446 Applying this definition on bank’s 
clients would result some similarities. For illustration, when a bank closed dormant 
accounts, and pooled the deposit and considered it as unclaimed money, because the 
accountholder has not operated his account for five years. Within the five years the bank 
never makes sufficient efforts to contact the inactive account holders to know whether or 
not its customer is alive, so his status is unknown to the bank. The bank also during the 
five years never makes due diligence act to communicate its inactive accountholder to 
know whether the accountholder has moved to another address, so his current address 
might be unknown to the bank.  
The bank has no information about the accountholder, whether or not he is alive due to 
not operate his account for five years. A quote by Dr. Al- Zamil about unclaimed money 
issue, he says, “A bank seizing its client’s deposits in the event of the client's whereabouts 
not being known or absence is a clear violation of Shari’ah law”.447  This claim states that 
the current unclaimed law is not protecting the private property, as Islam requires to be 
protected.     
The Secretary-General of the Media and Awareness Committee of Saudi Banks said, 
"Banks are not responsible to look for the owner of unclaimed money and the banks also 
will not look for the heirs of unclaimed money owners to inform them about their money 
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in the hands of the banks."448 Based on this response, the bank will not contact the customer 
to reactivate his account or to get his money back. So, the address of the customer does not 
matter even if the customer’s address no longer exists. For instance, in the case that the 
deceased customer’s address is not the same as his heirs’ address, how will the heirs know 
about their money in the banks? In another case, when the customer has moved out to 
another address, how the bank will reach the customer? Thus, the address of the true owner 
is unknown. 
Based on the similarities in between the rules of the missing person in Islamic law and 
the unclaimed money owners; all the four schools agree that looking for the missing person 
is an important fact before applying these rules on his private property. The act of looking 
for the missing person is to know his life/death status and to give the owners their money. 
This agreement among the scholars to look for the missing person sets a ground obligation 
on the banks that before closing and pooling unclaimed money, they should make 
reasonable efforts to find out the unclaimed money owners.   
Further, all the schools’ scholars agree to wait a long period of time before applying 
the rules. The waiting period in The Current Law is five years, which is the dormancy 
period. After the dormancy period ends the bank will classify the money as unclaimed 
money and will pool the money into a special account. During dormancy period, the bank 
due diligence effort is not stated in The Current Law. In contrast, the waiting period in the 
rules of missing and absent person in many cases will be more than five years. The rules 
require the holder of the missing person’ wealth to search for the missing person before 
classifying or pooling his private property.     
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The rules regarding missing persons and their property are much more strict in finding 
the missing person before disposing the missing person’ wealth. The main point of these 
rules is to protect the interest of the missing person by making efforts to find him. In 
contrast, the rules regarding unclaimed money should be strengthened and tightened. The 
bank does not protect their customers’ interests, and try to reach them to give them their 
money back. The banks could easily use the technology to communicate with their clients. 
For example, the banks could establish websites for unclaimed money and enforce strict 
requirements to protect their clients’ wealth and information. The strict requirements could 
be that any inquiry request shall contain the full name of the client, the ID number, the date 
of birth of the client. Then, the bank can verify this information in order to make sure it is 
the correct information. The banks should also publish these websites through newspapers 
and TV channel.  
o Conclusion:  
The Prophet “PBUH” said “Every person is entitled to his property more than his father, 
his son, and the whole mankind”.449 This saying and other evidence from the Quran and 
the Sunnah emphasize the sanctity of private property. 450  Islam goes beyond that by 
considering any one who dies to protect his wealth as a martyr. Property rights are so 
important in Islam that protecting one’s property is considered an act of self-defense.451  
The private property is so important in Islam; the rules of private property should apply 
to The Current Law. In Islam, there is no separation between the religion and secular life. 
Any threat to ownership that might cause harm to the owner must be prevented in order to 
                                                
449 KAMALI. Supra note 375, at 250-251. 
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comply with the Islamic law. There is a lack of enforcing the ownership rules in Islam; The 
Current Law prevents the unclaimed money owners from practicing their private property 
rights that the Islamic law grants to them.     
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Ø The Objectives of Islam:  
o Introduction:  
All banks should conduct their transactions in a way that protects money as one of 
Islamic essential objectives, and the banking system in Saudi Arabia should be based on 
Islamic jurisprudence. The banking system should consider and apply the Islamic 
objectives of fairness, justice, and transparency to its transactions.452 Banks should avoid 
any transaction that might cause harm or hardship to their depositors. Applying Islamic 
rules to the banking system would result in ideal banking practices in Saudi Arabia. 
The objectives of Islam are outlined in the Shari’ah.   
The very objective of the Shari’ah is to promote the well-being of the people, which 
lies in safeguarding their faith (di’n), their lives (nafs), their intellect (‘aql), their 
posterity (nasl), and their wealth (ma’l). Whatever ensures the safeguarding of 
these five serves public interest and is desirable, and whatever hurts them is against 
public interest and its removal is desirable.453 
 
This definition emphasizes the rules and conduct involving money should protect it as 
private property. It also classifies illegal acts as against “the public interest”454 and it 
requires a removal action.   
Another definition of the objectives of Islam is:  
The overall objective (maqsad ‘amm) of Islamic legislation is to preserve the social 
order of the community and insure its healthy progress by promoting the well-being 
and virtue (sala’h) of the human being. The sala’h of human beings consists of the 
soundness of their intellects and the righteousness of their deeds, as well as the 
                                                
452  Dusuki. A, & Bouheraoua. S, The Framework Of Maqasid Al-Shari’ah (Objectives Of The Shari’ah) And Its 
Implications For Islamic Finance, 2, The International Shari'ah Research Academy For Islamic Finance, (2011). 
453 AL-GHAZALI. ABU HAMID, AL-MUSTASFA MIN ILM AL-USUL, Cairo: al-Maktabah al-Tijariyyah, 139-140, Vol.1 
(1973). See also, Dusuki & Bouheraoua, Supra note 452, at 3. 
454 The public interest “Maslahah” in Islam means “a juristic device used in Islamic legal theory to promote the public 
good and prevent social evil or corruption.” See Wajdi.A, Dusuki. and other, Maqasid al-Shari`ah, Maslahah, and 
Corporate Social Responsibility, The American Journal of Islamic Social Sciences, at 31-31. For more information about 
the public interest “Maslahah”. 
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goodness of the things of the world in which they live that are put at their 
disposal.455 
 
This definition sets a measurement, which is the excellence of rules and conducts, will lead 
to protect the money as one of the essential objectives.   
In this section, first I will explain how the Islamic objectives are meant to benefit and 
prevent harm to [who are they meant to benefit?] and the Islamic objectives apply to The 
Current Law. I will also explain how the Islamic objectives are measured in terms of the 
public interest, and how The Current Law is not in the public interest. After that, I will state 
the Islamic objectives’ categories, which are the essential objectives, complementary 
objectives, and embellishment objectives, and how the banks insufficient due diligence 
efforts do not protect these categories.  Finally, I will also talk about the human rights in 
Islam and the relationship between them and the Islamic objectives, and argue that The 
Current Law is not applying the human rights in Islam.  
o Benefits and Harms:  
The Islamic objectives emphasize that legal rules should bring benefits or “Masalah” 
and the legal rules should prevent or remove harm or “Mafasid.”456 “Masalah” means 
“seeking benefit and repelling harm.”457 The benefits “Masalah” here are a reason to be 
used to have laws or regulations in order to evaluate whether or not a transaction or a 
conduct is achieving “Masalah” and preventing  “Mafasid.”458  Masalah fits into two 
categories: Masalah for benefiting the public and Masalah for benefiting the individual.459 
                                                
455 MUHAMMAD TAHIR IBN ASHUR, TREATISE on MAQASID AL-SHARI’AH, TRANS. and annotated by Muhammad El- Tahir 
El-Misawi, 87, (London and Washington: International Institute of Islamic Thought 2006). Also see, Dusuki & 
Bouheraoua.  Supra note 452, at 4.  
456 Mafasid is the opposite of “Masalah” or “welfare, interest, or benefit.” See Wajdi. A, Dusuki, and other. Supra note 
466, at 31-32. 
457 Cited in Imran Ahsan Khan Nyazee, Islamic Jurispudence (Usul al-Fiqh) 
(Islamabad: Islamic Research Institute Press, 2000). Cited in also Wajdi.A, Dusuki. and other, Supra note 466, at 31-32.  
458 Dusuki & Bouheraoua. Supra note 452, at 6-7.  
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Public interest is measured by the “goodness and usefulness for the whole or most of the 
society.”460 In contrast, any weakness of applying this law will prevent the public from 
receiving the benefits, and will cause harm to most of the community members.461  
Simultaneously, the harm, or “Mafasid,” must be removed by applying the public 
interest measurement in order to comply with the Islamic objectives.462 Applying the public 
interest on the opening account agreements, which these agreements give unjust power to 
the banks to control their clients’ deposits without doing sufficient after the deposits 
classify as unclaimed money. The opening account agreements will cause to depositors to 
lose a right to have an absolute control over their deposits. The loss of some ownership 
rights will cause the harm. The harm must be repealed because it is against the public 
interest. By measuring the account agreements against the public interest, the Saudi 
banking system can comply with “Masalah.”   
The unclaimed money cannot be protected without considering the unclaimed money 
owners’ interest. The owners’ interest can be reached by applying the ownership rights, 
which is giving the owners full control over their money.463 Having rules that contain the 
banks reasonable due process to help the owners retrieving their money can protect the 
unclaimed money owners’ interest.464 Under the umbrella of banks due diligence, the bank 
is responsible to notify its customers during the dormancy period about their accounts’ 
status every month through phones and mails. The banks should check the status of 
                                                
460 IBN ASHUR. Supra note 455, at 69- 97. 
461 Id. 
462 Id.  
463 Al-Saudi. A, Islamic Objectives and their Application on the Banks' Conducts and Transactions, 4-8, International 
Conference on Islamic Banking & Finance: Cross Border Practices & Litigations, June 2010. 
464 Id. 
  
86 
unclaimed money owners via “Yakeen and Natheer services”465 to know whether or not 
the owners are alive or whether or not the owners are currently in the country. These acts 
will reach the public interest meaning.     
Masalah also pertains to private interests, meaning any interest that benefits only 
individuals or small groups of people.466 Any private property rights are encouraged, but 
must not harm others.467 For instance, a minor is required to have a guardian, who might 
be his father, to allow him opening a banking account. This is a rightful interest in order to 
protect minors from losing their money or the some of their ownership rights because they 
are vulnerable. Protecting people’ interest in Islam is necessary and preventing any harm 
or hardship is an obligation on the authority. 
A famous Islamic Scholar Ibn al-Qayyim said:   
The Shari'ah is based on wisdom and achieving people’s welfare in this life and in 
the hereafter. The Shari'ah is all about justice, mercy, wisdom, and good. Thus, any 
ruling that replaces justice with injustice, mercy with its opposite, common good 
with harm, or wisdom with nonsense, is a ruling that does not belong to the Shari'ah 
even if it is claimed to be so according to some interpretations.468 
 
The Ibn al-Qayyim’s general rule can be a scale to every issue in life to know whether or 
not this matter is a benefit or harm. 
 
 
                                                
465 “Yakeen Electronic Portal” is primarily designed to support the financial and trade sectors in the Kingdom. It is 
directly linked to the General Passports Department to allow private and public establishments access to the official 
databases of their clients, and verify identities, backgrounds, and history. This benefits the companies as it reduces the 
risks of fraud and misrepresentations, and it fast tracks client selection.  “Natheer service” An online service designed to 
help organizations in the process of updating the data of who associated with working relationship such as customers, 
employees. Natheer will inform those organizations for updates that occur on those people. These services will be 
discussed intensively in the Reformation Chapter. For more information about: 
http://www.elm.sa/en/eServices/Pages/default.aspx  
466 IBN ASHUR. Supra note 455, at 97. 
467 Id 
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o Categories of Islamic Objectives: 
Preserving property rights for their owners is a method to obtain the Islamic 
objectives.469 The objectives of Islam are divided into three categories. The first one is 
essential objectives “Daruriat”, then complementary objectives “Hajat”, and the last one is 
embellishment objectives “tahisinat”.470 The categories cover both public and individual’s 
interests either in benefiting both of them by bringing the useful and the goodness to them, 
or removing the harm and the hardship that is existed or might exist. These categories 
should be taken in order. 
• The Essential Objectives:   
The essential objectives are very important because people rely on them and without 
protecting them the human beings will be threatened.471 There are five essential objectives: 
religion, life, intellect, wealth, and lineage.472 If the government fails to protect one or more 
of the essential objectives, the whole society will suffer.473 Imam Al-Ghazali said:  
Preventing the loss of these five fundamentals (usul) and protecting them can never 
be neglected in any religious community (millah) or legal system (Shari’ah) that is 
meant for the good and well-being (salah) of human beings... and this would be a 
consideration of a maslahah that we know by necessity was intended by the 
Shari’ah, not on the basis of one single proof or one particular rule, but on multiple 
proofs that are beyond enumeration.474   
Some scholars consider essential objectives as basis to obtain the other two the 
complementary and the embellishment objectives.475 As a result, failure to protect the 
essentials will negatively impact the other two because the complementary or 
                                                
469 IBN AL-QAYYIM. Supra note 468, at 116.  
470 Id. at.117. See also Kamali. M, Nature and Objectives of Shari’ah, 215-235, Islamic Quarterly 33 (1989). 
471 Dusuki & Bouheraoua. Supra note 452, at 10.  
 
472 Id. See also IBN ASHUR. Supra note 455, at 118. 
 
473 Dusuki & Bouheraoua. Supra note 452, at 10. See also IBN ASHUR. Supra note 447, at 118. 
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embellishment objectives depend on the essentials objectives, but failure to obtain either 
the complementary or embellishment objectives might or might not affect the essential 
objectives.476        
Money is one of the essential objectives in Islam; scholars agree this objective contains 
five important elements.477 The first one is trading the money, such as using the money in 
commercial transitions, which will benefit the owner and the society too.478 The second is 
to prevent the harm that might cause losing the money, such as getting the sale of private 
property and all the details in writing. The third is to protect the money from unlawful 
acquisition, such as requiring mutual consent to transfer the private property to a new 
buyer.479 The fourth is to protect the ownership rights, such as giving access to the owner 
to control his money and enjoy its benefits.480 The last one is the justice in transferring the 
ownership right to a new legal acquirer.481      
In related to the unclaimed money, Islamic law orders the government to preserve the 
private property as one of the five essentials. This protection contains protected from being 
subject under unjust power that cause the loss one or more of the ownership rights, destroy 
without receiving return, or taking for public interest without giving fair compensation to 
the owner. 482  When personal wealth is protected, all of society benefits because the 
government will preserve the security of private property and that will reflect in acquisition 
of private property to be based on the Islamic law.483 
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    To preserve wealth, Islam requires in the transfer of ownership via an agreement.484 
This agreement should contain duties and rights of both contract parties and to consent 
without compulsion.485 After that, the agreement will be binding486 according to the Quran 
4.29 “O you who have believed, do not consume one another's wealth unjustly but only [in 
lawful] business by mutual consent.”487 In the opening account agreements, the customer 
has no right to negotiate the agreement, and the terms that regulate the process of unclaimed 
money is based on The Current Law. Based on that, the banks might argue by saying that 
the process of unclaimed money is legal and the customer has signed and agreed on it. 
Thus, the banks’ act does not violate the objectives of Islam. 
The counter argument is that the banks is using a general rule to legalize their acts, and 
that an opposite of what the Prophet “PBUH” ordered contract parties to enforce their 
conditions that they have agreed on it except the conditions that against the Islamic law.  
The Prophet “PBUH” said, “the Muslims will be held to their conditions, except the 
conditions that make the lawful unlawful, or the unlawful lawful.”488  The process of 
unclaimed money even it is based on The Current Law, it acts on the interest of the banks. 
To protect the money as an essential objective, it should be acting in the interest of the 
unclaimed money owners. The Current Law does not list the sufficient due diligence efforts 
that the banks can do to help the unclaimed money owners getting back their money.489 
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The Current Law states only all the banks should write owned policy to regulate the 
communication between the bank and its customers.490     
Making the bank a ruler and contract party on unclaimed money491 that Islam classifies 
it as one of essential objectives is the opposite of the protecting meaning the public interest. 
For instance, Al- Rajhi Bank process of unclaimed money does not state the sufficient 
communication process with unclaimed money owners during the dormancy period.492 
Most of the account holders consent under compulsion because the opening account 
agreements are non-negotiable. A decision has been reached by the Council of Senior 
Scholars in Saudi Arabia that all contracts’ conditions are binding unless signed under 
compulsion.493 These agreements must be reviewed by independent experts in Islamic 
banking to ensure that both the bank and the client’s interest is considered and to avoid any 
violation of the Islamic law and harm that these agreements may cause. The independent 
experts also should establish a standard of agreement for opening a bank account and the 
agreement should include a high level of transparency between the banks and their 
customers.  
The banks’ act of pooling the unclaimed money and not doing sufficient due diligence 
to find the rightful owners is causing harm and hardship and it is against the public interest. 
SAMA in The Current Law does not list of the sufficient due diligence that the bank should 
do to find the unclaimed money owners.494 The Prophet “PBUH” said, “There is no injury 
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nor return of injury.”495  According to this saying, the scholars set a rule, which any 
“deliberate” act causes harm or makes someone suffering is “strictly prohibited” under the 
Islamic law.496  Hence, under the Islamic rule that “the harm must be removed,” the 
government  “SAMA” should take an action to remove the harm and protect this essential 
objective by have a list of the sufficient due diligence to find the unclaimed money owners 
in the interest of the unclaimed money owners, and forcing the banks to comply with it. 497 
• The Complementary Objectives: 
 These complementary objectives will complete and support the essential objectives in 
order to obtain the benefits and prevent the harm.498 However, if there is a lack in enforcing 
the complementary objectives, that might not cause the same consequences as the essential 
objectives.499 For instance, having a sufficient standard for due diligence among all the 
banks to find the unclaimed money owners and include it in the opening account agreement 
is a complementary objective; it will also supplement the protection of ownership rights 
under the essential objective. If there is no sufficient standard for due diligence, it will 
cause a difference between the banks in reaching unclaimed money owners, such as a bank 
will contact its inactive accountholder every month, whereas another bank will contact the 
customer during the dormancy period every three months. The sufficient standard for due 
diligence among all the banks will be ease for SAMA as a supervisor over the banks to 
inspect whether or not the banks have satisfied the standard.  
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The complementary objectives involve some methods in order to protect private 
property as an essential objective. In the Quran 2.188 “Do not throw [yourselves] with your 
[own] hands into destruction.”500 The destruction in this verse covers taking or preventing 
an action that might destroy private property.501 For illustration, the accountholder should 
disclose to his family about his private property. Disclosing between the family members 
is applying one of the Islamic securing wills’ principles. The Prophet “PBUH” said “It is 
not permissible for any Muslim who has something to will to stay for two nights without 
having his last will and testament written and kept ready with him.”502 Disclosing between 
the family members here can be reached via several ways, such as securing a will, or telling 
the family members directly. If the accountholder practices disclosure with his family 
members that it will help them retrieving the money.  
 Relating to unclaimed money in the hand of the banks, a rule that interpreted by 
scholars is a failure to protect the essentials will have a negative impact on the other the 
complementary or the embellishment objectives, and a real failure in obtaining either the 
complementary or the embellishment might affect the essential objectives too.503 In this 
case, there is a negligent in achieving the complementary objectives; such as a bank fails 
to contact the unclaimed money every short period during the dormancy period will reflect 
on obtaining the objective of protecting the money as an essential right.   
The need to contact the unclaimed money owners every short period is a necessity to 
protect the money as an essential objective. Having a law that requires frequently 
contacting the unclaimed money owners twice every month is a complementary objective 
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that leads to the owners retrieve their unclaimed money. In contrast, The Current Law does 
not state that the banks should contact the unclaimed money owners every short period.504 
SAMA as an issuer of The Current Law and as a supervisor over the banks fails to specify 
in what period either short or long should the banks contact the unclaimed money owners. 
The failure to enforce the complementary objective, which is communicated inactive 
account owners frequently, will affect the ownership rights.  
• The Embellishment Objectives: 
The embellishment objectives mean any act can lead to make the society a better 
environment. 505  Ethics and morals acts are the great examples of the embellishment 
objectives. For example, raising awareness about how important to not throw trash into the 
oceans in order to protect the water and the fish as important sources of food for humans. 
More specific example, raising awareness about the negative affect of the believing that is 
non-disclosing the wealth to the family members will protect it from the evil eye. This 
belief or cultural habit may cause that the heirs may not to know about money in the bank 
because the deceased was afraid that if he told his family about the money, other people 
would know about it and give him an evil eye. Complying with these objectives will lead 
to make the society more great example for other communities.506 The embellishment 
objectives might not be at the same level of influence as complementary objectives on the 
essential objectives in case of negligence.507  
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o Human Rights in Islam:  
• Introduction: 
One of the essential objectives is to protect the money from illegal acts and human 
rights in Islam declare that the private wealth must be protected. There is no a specific 
declaration that states human rights in Islam, so most of scholarly works rely on the Islamic 
objectives to establish the human rights in Islam. In 1977 a scholar named “Abdul A’la 
Mawadudi” titled one of his books Human Rights in Islam.508 The Islamic Council of 
Europe designed in 1981 a human right declaration called “Universal Islamic Declaration 
of Human Rights.”509 Both of the pervious sources are based on the Islamic objectives.  
In 1990, the Organization of Islamic Cooperation issued a declaration called the “Cairo 
Declaration on Human Rights;” this declaration emphasizes the necessity to the protect the 
right to private wealth.510 The source of this declaration is the Islamic objectives. Obeying 
and applying Islamic human rights is part of Muslims’ faith.511 Giving the unclaimed 
money owners their rights to control their money is applying the human rights in Islam, 
objectives of Islam, and the Quran verse “O you who have believed, do not consume one 
another's wealth unjustly but only [in lawful] business by mutual consent.”512 Human rights 
in Islam are binding because of its sources the Quran and the Sunnah, and any right or law 
must not violate the primary sources of Islamic law.   
• Islamic Declarations of Human Rights: 
The Universal Islamic Declaration of Human Rights emphasizes that the right of 
protecting private property is an essential right. The right states “No property may be 
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expropriated except in the public interest and on payment of fair and adequate 
compensation.”513 The Current Law allows the banks to close dormant accounts that have 
no transactions for five years, and credit the money in a pool account.514 The banks might 
argue according to the above right, they are closing the dormant accounts and taking the 
money and add it into a pool account to protect the money from being expropriated via 
fraud or other crimes.  
In contrast, part of protecting private property from being expropriated is to enable the 
owners by doing the reasonable acts in finding them. The banks are closing the dormant 
accounts and taking the money and add it into a pooled account, but the banks do not do 
reasonable acts to help the owners retrieving their unclaimed money, so the banks are not 
enabling true owners to know about their money. One possible explanation for the banks’ 
act by closing these accounts and pooling the money is to protect their interests from being 
sued if the money has been stolen because they pledge to guarantee the money.  
Article (15, A and B) in the Cairo Declaration on Human Rights in Islam declares that 
the ownership rights should be preserved for the true owners and never be taken unless for 
public interest, and also seizing private property is forbidden. The article says:  
“(A) Everyone shall have the right to own property acquired in a legitimate way, 
and shall be entitled to the rights of ownership without prejudice to oneself, others 
or the society in general. Expropriation is not permissible except for the 
requirements of public interest and upon payment of prompt and fair compensation. 
(B) Confiscation and seizure of property is prohibited except for a necessity 
dictated by law.”515  
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514 SAMA. Supra note 16, at 24. 
515 The Nineteenth Islamic Conference of Foreign Ministers, Cairo Declaration on Human Rights in Islam, 1-5, 1990. 
  
96 
Applying this article to unclaimed accounts, it law will result that the ownership rights of 
the unclaimed money owners are not preserved because the bank has the full and absolute 
control over unclaimed money.   
In case the money is truly unclaimed, then just letting it sit indefinitely violates the 
public interest, since the money could be used in furtherance of the public interest. For 
some reason or other, the bank will be the only beneficiary of unclaimed money because 
the unclaimed money will remain in the bank until the owner reclaims it. This is against 
the public interest because the society has priority to benefit from the unclaimed money. 
The unclaimed law also should limit the period of time that unclaimed money is under the 
banks’ control. For instance, after the money has been unclaimed for five years, the money 
shall be transferred to a special government commission in order to invest this money and 
use the income for improving health and education. In this way the unclaimed money is 
being used for public interest not just banking interest. 
Article 18 (A) in the Cairo Declaration orders the government to govern the security of 
private property, and one of the meanings of the security is to preserve private wealth from 
being subject to be lost because of the authority’s failure. The article states “(A) Everyone 
shall have the right to live in security for himself, his religion, his dependents, his honour 
and his property.”516 This article demands governments to guarantee the security to private 
property and establish rules and regulations are the main factors of guaranteeing the goal. 
Having fair rules and regulations and enforcing them will result in security for everyone. 
Currently, banks have too much discretion to write their own policies and procedures 
governing unclaimed money.    
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The unclaimed money policies and procedures that are mentioned above appear in the 
terms and conditions used by banks for opening accounts. One of these terms governing 
the security of unclaimed money is about the banks’ efforts to find the owners of unclaimed 
money. The banks’ opening account agreements do not include in their terms and 
conditions how the bank will communicate inactive account holders in sufficient way. For 
example, Alinma Bank’s account agreement only requires the bank to use the account 
owner’s last mailing address to inform the owner about the account status.517  No mention 
is made of how many times the bank must try to communicate with inactive account 
holders, nor does the agreement require the bank to use any additional methods to contact 
account holders.518 These agreements are non-negotiable, thus making acceptance of these 
terms and conditions compulsory. The Current Law is not sufficient to guarantee the right 
to secure private property form being lost.  
• Arab Charter on Human Rights: 
Article 1A on Arab Charter on Human Rights emphasizes that the right to control 
private wealth is only governed to the true owners. The article reads, “All peoples have the 
right to control their wealth.”519 Deposits are under the bank’s control even the bank 
pledges to make it available to the owners on demand. The issue appears when the dormant 
account is closed and the money is pooled into a pool account because after the dormancy 
period ends and the money will be classified as unclaimed. Here, the unclaimed money 
will not be available on demand until been reclaimed by its rightful owner. For example, if 
the accountholder’ heirs do not know about the unclaimed money in the bank, they will 
                                                
517 Alinma Bank relationship agreement. (See the attachment). 
518 Id.  
519  League of Arab States, Arab Charter on Human Rights, 15 September 1994, available at: 
http://www.unhcr.org/refworld/docid/3ae6b38540.html The Kingdom of Saudi Arabia is member in the League of Arab 
States since 03/22/1945. 
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definitely lose the control over their wealth as a result of that the bank is not acting 
reasonably in making the heirs enable to retrieve their right. The bank’s act is the opposite 
of the right to control that this article states it. 
o Conclusion: 
The Islamic law protects the right of people to own and enjoy their private property.520 
The Islamic law protects private property from any act that could cause harm, and protects 
any use of private property for “harmful purpose”. 521 The Islamic law also prevents any 
unlawful acts such as pooling someone’s money without doing the sufficient due diligence 
to find the owner. The Current Law causes risks that might harm people’ wealth in the hand 
of the banks.  
SAMA should prevent these risks in order to comply with the Islamic objectives. For 
instance, SAMA must establish rules that force the banks to look for the rightful owners in 
a sufficient way. The banks should apply the Islamic objectives by acting in their 
customers’ interest. The bank should encourage its clients to disclose their banks’ 
information to their relatives. The owners also should be aware about their money and 
should prevent any chance lose the money, such as securing a will that includes his money 
in the bank.    
Further, all of the declarations above emphasize that protecting private property is 
essential and working in the interest of its owners is an approval of applying these 
declarations. The banks should work in the interest of private property owners by allowing 
them to practice their ownership rights. These rights need to be supported by a fair law, 
which will guarantee the security and prevent any loss or harm that might cause suffering 
                                                
520 League of Arab States. Supra note 519, at 16. 
521 Id. 
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true owners to retrieve their wealth. The Current Law is giving the banks the full authority 
to decide how they will find out the unclaimed money owners, which obviously the banks 
would look to their interest first. 
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Ø The Islamic Inheritance Law:  
o Introduction: 
Prior to the advent of Islam, some heirs lost their rights to inherit the deceased’s estate 
without legal ruling or declaration.522 Losing an inheritance without formal legal process 
causes unfair suffering.523 For instance, a woman in pre-Islam times had no right to inherit 
her deceased husband’s property. In contrast, Islam sets very clear rules to regulate 
inheritances in order to alleviate suffering and difficulty in the legal process.524 The Islamic 
rules of inheritance must be enforced to allow heirs access to their wealth. In the Quran 
4.7, Allah says,  “For men is a share of what the parents and close relatives leave, and for 
women is a share of what the parents and close relatives leave, be it little or much - an 
obligatory share.”525  Failure to apply these rules or heirs access to their money contradicts 
the core of Muslim inheritance law.   
 The core of Islamic inheritance law is to protect the interest of anyone who has a legal 
right to the deceased's estate.  This includes the interests of third-party-creditors. The 
prophet “PBUH” said, 
 “I am closer to the believers than their own selves, so whoever (of them) dies 
while being in debt and leaves nothing for its repayment, then we are to pay his 
debts on his behalf and whoever (among the believers) dies leaving some property, 
then that property is for his heirs.”526  
 
Thus, the law of inheritance protects the interest of third party creditors and requires that 
the decedent’s debts be paid from the estate. After debts are paid, the remains of the estate 
go to the decedent’s heirs. 
                                                
522 Alshankiti. A, A Doctrinal and Law and Economics Justification of the Treatment of Women in Islamic Inheritance 
Laws, (2012) (unpublished L.L.M thesis University of Alberta) (on file with author) at 27-28. 
523 Id. 
524 Id. 
525 The Quran. 4.7.   
526 SAHIH AL-BUKHARI, BOOK of LAWS of INHERITANCE (AL-FARAA'ID), Vol. 8, Book 80, Hadith 723. 
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The main sources of the inheritance law are the Islamic primary sources, the Quran and 
the Sunnah. These primary sources cannot be overruled or subject to disagreement. There 
are several verses in the Quran that regulate this matter. For example, the Quran lists who 
can inherit and how many shares he can get, and the estate of the deceased must be given 
to people who are entitled. The Sunnah adds more rules that are not mentioned directly in 
the Quran. For instance, the Sunnah emphasizes that the heirs’ interest must be protected 
through securing a will and giving heirs access to their money. All complementary laws, 
including The Current Law should comply with the rules of inheritance law to avoid 
violating the Islamic primary sources.     
In the first section, I will discuss the importance of securing a will. In the second 
section, I will address the rules of inheritance law in Islam, and in the third section there 
will be an explanation of the causation in the inheritance law. In the fourth section, I will 
explain the heirs’ shares included hypothetical examples, which will emphasize the effects 
of unclaimed money on the heirs’ shares. Finally, I will state my arguments against The 
Current Law based on the inheritance rules. 
o A Will in Islamic law: 
A will is a statement that a person makes listing his property and describing the way 
the property should be distributed after his death. Wills are legally binding after the 
testator’s death. 527   In the Quran 2.180 Allah says, “Prescribed for you when death 
approaches [any] one of you if he leaves wealth [is that he should make] a bequest for the 
parents and near relatives.”528 This verse states a duty that everyone should secure a will 
to assign his estate to his family members. Securing a descriptive will that includes all of 
                                                
527 AL-FAWZAN. S, A SUMMARY of ISLAMIC JURISPRUDENCE, 225, Vol. 2 (Jan 1, 2009).  
528 The Quran. 2.180.   
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the estate will protect the interest of his heirs and will give them an easy way to retrieve 
their money.529 For example, a will that contains all of the decedent’s bank accounts would 
help his heirs reclaim the money from the bank. The will would be a security for the rightful 
owners to retrieve their wealth to which they are entitled.  
Islamic scholars divide the will into two categories—an obligatory will and a 
“desirable” will.530 The obligatory will describes the property the testator owns, either in 
the hands of the owner or in the hands of others, such as a debtor (i.e. deposits in bank 
accounts and unpaid dividends held by corporations).531  The obligatory will helps the heirs 
to retrieve their estate. Without an obligatory will, the heirs might not know where to find 
their wealth and, consequently, may lose it.532 That is why Islam orders Muslims to devise 
a will to protect private property.   
The obligatory will also describes whether the testator owes money to a third party 
creditor. The testator has a responsibility to describe any outstanding debts to third parties 
in his will so the interests of the third party creditors are ascertainable and any outstanding 
obligations can be fulfilled upon the death of the testator. For example, a will that contains 
a loan that the deceased was lent it from someone else. Securing an obligatory will would 
protect the interest of both the heirs and third party creditors.  
The other category is a desirable will, which allows a testator to give away part of the 
estate as a charitable gift after his death.533 One example is setting aside in the will certain 
amounts of money to support poor people. This action on one hand represents how Islam 
encourages people to care and support each other. On the other hand, Islam regulates this 
                                                
529 The Quran. 2.180. 
530 AL-FAWZAN. Supra note 527, at 226.  
531 Id. 
532 Id. 
533 Id. 
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action by limiting the percentage that testators may give away so the interest of the heirs 
will be protected.534 According to Prophet “PBUH” saying, while the Prophet was visiting 
one of his companions, he asked the Prophet how much shall he give away, the Prophet 
“PBUH” said “One-third, and one-third is much or large.”535   The prophet “PBUH” 
counsels that one should not give more than one-third of his property to charitable causes.  
This counsel is meant to protect families from becoming impoverished.536   
In addition, the will cannot give a legal heir more or less than his share.537 For example, 
if a testator included in his will that his wife’s share would be $100,000, the amount would 
be ruled valid or invalid depending on how it compares to the wife’s proscribed share in 
the Quran and the Sunnah. The legal heirs have fixed shares are in the Quran and the 
Sunnah that supersede shares designated in a will. This limitation is according to the saying 
of the Prophet “PBUH” said, “Allah has appointed for everyone who has a right what is 
due to him, and no bequest must be made to an heir.”538 Under this limitation, any increase 
or decrease of legal heirs’ shares is not legally binding and it is a violation of Islamic law.    
Besides the religious reasons for securing an obligatory will before the death, there are 
also practical reasons to do so. Without an obligatory will, heirs and third party creditors 
may lose access to deposits held by banks if they are unaware that the decedent held such 
deposits. The money will be lost, and it will become very hard to retrieve it. This is 
particularly troubling for families with financial needs upon the death of a loved one. The 
unclaimed money in bank accounts became the heirs’ money after the death of its owner. 
                                                
534 AL-FAWZAN. Supra note 527, at 226. 
535 SUNAN AN-NASA'I, THE BOOK of WILLS, Vol. 4, Book 30, Hadith 3662.  
536 See also SAHIH AL-BUKHARI, BOOK of SUPPORTING The FAMILY, Vol. 7, Book 64, Hadith 266. The Prophet “PBUH” 
said “you'd better leave your inheritors wealthy than leave them poor, begging of others.”  
537 AL-FAWZAN. Supra note 527, at 227. 
538 SUNAN ABI DAWUD, BOOK of WILLS (KITAB AL-WASAYA), Book 17, Hadith 2864. 
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The family of the decedent has the right to enjoy the money.  Obviously, the obligatory 
will is necessary to protect the heirs right to inherit, and it is the perfect way to practice the 
disclosure between family members.  
The obligatory will reduces the likelihood of difficulty in retrieving the decedent’s 
estate held by bank. The bank has an obligation to give the heirs access to the money. This 
obligation could be fulfilled by advising the depositors to secure a will. Banks use money 
from unclaimed accounts for their own benefit to increase their profits. In exchange for the 
temporary use of the depositor’s money, the banks should make some effort to locate the 
owners and heirs of unclaimed accounts. They should advise their clients of the importance 
of securing a will. These efforts would protect the interests of and prevent harm to the 
rightful owners.  
o The Rules of Inheritance Law: 
The Islamic inheritance law is subject to several rules and rights in order to comply 
completely with the law and to avoid any violation of the Islamic law. One of these rules 
is enforcing the four rights over the decedent’s estate.539 These four rights show the 
importance of securing a will in order to protect the interest of anyone who has legal right 
over the decedent’s estate.  These rights must be fulfilled in order. First, the decedent’s 
estate will be used to pay the costs of preparing the decedent’s body for burial.  This 
includes the cost of the funeral.540 Second, the decedent’s estate must be used to pay his 
debts in order to protect the interests of third party creditors.  For example, an estate could 
be used to pay an outstanding car loan.541 The third right is to enforce the decedent’s will, 
                                                
539 AL-FAWZAN. Supra note 527, at 240-241. 
540 Id. 
541 Id. at 241. 
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within the limitations of Islamic law.542 The primary limitation to be considered is that the 
desirable will must not exceed the one-third of the decedent’s estate in order to protect the 
heirs’ interest.   
The fourth right is to give the deceased legal heirs their shares according to the Quran 
and the Sunnah.543 For example, the share of the decedent’s mother is one-third if her 
deceased son did not have kids, brothers, and sisters. The inheritance law is not subject to 
any changes.544 Changing the inheritance law is considered a violation of the primary 
sources of Islam.545 If someone prevents a legal heir from taking his share that is considered 
changing the law. For example, if the bank did not do its reasonable process to give the 
unclaimed money to its owners that would be preventing the heirs from getting their shares. 
The Prophet “PBUH” said, “Whoever tries to avoid giving the inheritance to his heirs, 
Allah (SWT) will deprive him of his inheritance in Paradise on the Day of Resurrection.”546 
Based on this quote, it is obvious that the core of the inheritance law is to protect the interest 
of the heirs, and prevent harm and difficulty for them.   
o The Causation of Inheritance: 
In Islam, after a person dies and his debt has been paid, his estate should be transferred 
to his heirs under the rules of inheritance law.547 Heirs are limited to persons who have a 
blood relationship or legal marriage with the deceased. Anyone who has control over a 
decedent’s estate and is not an heir should give the heirs access to this money. In Islam 
                                                
542 AL-FAWZAN. Supra note 527, at 240-241. 
543 Id. 
544 Id. 
545 Id. 
546 SUNAN IBN MAJAH, THE CHAPTERS on WILLS, Book 22, Hadith 2807.  
547 AL- FAWZAN. Supra note 527, at 245. 
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heirs are divided into two categories: blood relations (i.e. a son or daughter) and legally 
married spouses.548 These two categories are the only ways to inherit under Islamic law.  
 Blood relations inherit based on a hierarchy.549 The Quran dictates that closer blood 
relatives have a higher right to inherit. 550 This applies to all people who have blood 
relationship with the deceased. 551  The blood relationships with the deceased are 
“forefathers, offspring, and collateral relatives.” 552 
The forefathers are the father of the deceased, the grandfathers of the deceased, and so 
on. The forefathers’ relationship degree level is “ascending lineage”.553 Moreover, the 
offspring blood relationship is a “descending lineage”, which includes the son, and the 
daughters of the deceased, and so on.554 The collateral relatives are the brothers, sisters, 
uncles, sons and daughters of the uncles, and so on. The collateral relatives are in a  
“descending lineage”.555 The forefathers, offspring, and collateral relatives are all entitled 
to inherit from the decedent’s estate.    
The second category that causes a person to inherit is to be legally married to the 
deceased under the Islamic law.556 The marriage must be in place before the death of the 
deceased. Therefore, the contract of the marriage must be valid to allow the husband and 
the wife inherits from each other.557 The Quran 2.12 reads,  
“And for you is half of what your wives leave if they have no child. But if they have 
a child, for you is one fourth of what they leave, after any bequest they [may have] 
made or debt. And for the wives is one fourth if you leave no child. But if you leave a 
                                                
548 AL- FAWZAN. Supra note 527, at 245. 
549 Id. 
550 The Quran. 8.75. 
551 Id. 
552 AL- FAWZAN. Supra note 527, at 245. 
553 Id. 
554 Id. 
555 Id. 
556 Id. 
557 Id. 
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child, then for them is an eighth of what you leave, after any bequest you [may have] 
made or debt.”558  
 
This verse explains the shares of the spouses by having a valid contract marriage that is 
based on the Islamic law. 
o The Heirs’ Shares: 
The Quran declares the share of heirs, and the shares rules and conditions. The shares 
are mostly not fixed; it is subject to some rules calls “blocked rules”.559 The estate of the 
deceased must be in the hand of his heirs in order to give the heirs their full shares. The 
first rule in the Quran 4.11 that regulates the decedent’s offspring shares “his sons and 
daughters”, his/ her father and mother. Allah says,  
“Allah instructs you concerning your children: for the male, what is equal to the 
share of two females. But if there are [only] daughters, two or more, for them is 
two thirds of one's estate. And if there is only one, for her is half. And for one's 
parents, to each one of them is a sixth of his estate if he left children. But if he had 
no children and the parents [alone] inherit from him, then for his mother is one 
third. And if he had brothers [or sisters], for his mother is a sixth, after any bequest 
he [may have] made or debt. Your parents or your children - you know not which 
of them are nearest to you in benefit. [These shares are] an obligation [imposed] 
by Allah.” 560   
 
Children561:  
Gender Share 
Son/s v. Daughter/s Sons will inherit X2 Daughter. 
Only Son/s Son/s will inherit all the estate after giving Parents, and 
Spouse their shares. 
One Daughter She will inherit the1/2 of the estate. 
Two or more 
Daughters 
They will inherit the 2/3 if the estate. 
 
                                                
558 The Quran. 2.12.  
559 The blocked rules are two types;” the first one is total blocking, which is an heir is prevented from inheritance totally 
while he/she is eligible to inherit as there is another heir who is more eligible from him to inherit, e.g. the father blocks 
the grandfather, and the son blocks the son of the son. The second blocking is partially blocking, which is an heir is 
prevented from his higher share to get the lower share as there is another heir who exists, e.g. the husband gets ¼ of the 
legacy instead of ½ of the legacy as a descendant of the wife exists.” See Meyer. Reumann, The Rules of Succession and 
the Related Rules of International Private Law in the Kingdom of Saudi Arabia. For more information and examples 
about the blocking rules. 
560 The Quran. 4.11. 
561 Id. 
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Parents562:  
Gender Share 
Parents v. Son/s Each of Parents will inherit 1/6.   
Only Parents  Mother will inherit 1/3, and the father will inherit 2/3 
Parents v. Brother/s, or 
sister/s  
The Mother will inherit 1/6, and the Father will inherit the 
rest after giving Brother/s, or sister/s their shares.  
 
Furthermore, the Quran 4.12 states the shares of spouses, and points out the situation 
when someone died and left no children or parents “descendants nor ascendants”, and the 
deceased has brothers or sisters form the mother’s side.563  
“And for you is half of what your wives leave if they have no child. But if they have a 
child, for you is one fourth of what they leave, after any bequest they [may have] made 
or debt. And for the wives is one fourth if you leave no child. But if you leave a child, 
then for them is an eighth of what you leave, after any bequest you [may have] made 
or debt. And if a man or woman leaves neither ascendants nor descendants but has a 
brother or a sister, then for each one of them is a sixth. But if they are more than two, 
they share a third, after any bequest which was made or debt.”564   
 
Spouses565:  
Gender Share 
Only Husband A surviving Husband will inherit ½ of his wife’s estate 
Husband v. Child A surviving Husband will inherit 1/4 of his wife’s estate 
 Only Wife  A surviving Wife will inherit 1/4 of her Husband’s estate 
Wife v. Child A surviving Wife will inherit 1/8 of his wife’s estate 
 
No Children or Parents566:  
Gender Share 
 Only Two Brothers/Sisters 
(From the mother’s side) 
Each of the two will inherit 1/6 
 More than Two Brothers/Sisters 
(From the mother’s side)  
All of them will share 1/3 
 
                                                
562 The Quran. 4.11. 
563 Id. 4.12. 
564 Id. 
565 Id 
566 Id 
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The Quran in 4.176 declares shares for the decedent’s full brothers and sisters if not 
brothers and sisters from the father’s side, in a situation that the deceased left neither 
descendants nor ascendants.  
 “Allah gives you a ruling concerning one having neither descendants nor ascendants 
[as heirs]." If a man dies, leaving no child but [only] a sister, she will have half of what he 
left. And he inherits from her if she [dies and] has no child. But if there are two sisters [or 
more], they will have two-thirds of what he left. If there are both brothers and sisters, the 
male will have the share of two females.”567 
 
No Children or Parents568:  
Gender Share 
Only One Sister  
(Full if not from father’s side) 
She will inherit her ½ of her brother’s estate 
Only One Brother  
(Full if not from father’s side) 
He will inherit all of his sister’s estate 
Only Two Sisters  
(Full if not from father’s side) 
They will inherit the 2/3 of the estate. 
Brothers and Sisters  
(Full if not from father’s side) 
The male’s share will be x2 the female’s share  
 
When a decedent has unknown, unclaimed funds in a bank at the time of his death, each 
of the heirs will receive less than their fair share of the estate. Banks must give the heirs 
access and opportunity to retrieve their unclaimed money. Currently non-entitled persons 
are able to keep unclaimed money because The Current Law allows the banks to pool 
unclaimed money without requiring the banks to do sufficient due diligence. 
 
 
                                                
567 The Quran. 4.176.  
568 Id. It is obvious that in most cases of inheritance in Islam males get more than females. According to the family 
structure the male is responsible to take of his family, such as his wife and his children.  For instance, the father is 
responsible to pay his children education, food, and clothing expenses. Further, Islam declares that a male must pay a 
dowry to unmarried women in order to marry.  Islam also orders the husband to pay to his wife a monthly allowance; 
even the wife has other income, such as having wealth.  That is why Islam gives males more or double females.  See, Al 
Qaradawi. Y, Inheritance in Islam: Answering The Accusations "Why Men Inherit More. Available at: 
http://fadfadation.blogspot.com/2008/08/inheritance-in-islam-answering.htm 
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• Hypothetical Examples:  
1) A woman died and left a son, a husband, a father, and two full brothers. Her estate 
is worth $800,000 after paying the debt. There is also $200,000 of unclaimed 
money in her bank account that her heirs did not know about. In this case, the 
husband will inherit 1/4 because there is a son, the father will inherit 1/6, the son 
will take all the remains, and the two full brothers will not inherit because the 
deceased has a son and a father.  
Heirs Husband Father Son Two Brothers 
Shares 1/4 1/6 All the remains N/A 
Amount  200,000 133,333 466,666 0 
Including the 
Unclaimed money 
250,000 166,666 583,333 0 
 
In the above hypothetical example, the heirs’ shares will be decreased because the 
unknown unclaimed money, so the son would lose $116,667 and the other heirs 
also lose. In contrast, if the bank tried to look sufficiently for the owners of the 
unclaimed money the loss would be prevented.  
2) A man died and left a wife, a son, and a daughter. His estate is worth $800,000 and 
has unclaimed dividends that are worth $100,000. Here, the wife will inherit ¼ 
because her husband has children, the son will inherit twice what the daughter 
inherits. 
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In the above example the wife’s share will decrease by $12,500 because of the 
unknown unclaimed dividends, and the other heirs also receive smaller amounts. If 
the law requires the bank to list the name of unclaimed dividends, the heirs would 
get their full shares.    
3) A man died and left a wife, a mother, a father, and brothers and sisters. His estate 
is worth $900,000 after paying the debt and fulfilling the will. After awhile, the 
heirs find that the deceased owns a land that is worth $400,000.  In this example, 
the wife will inherit 1/4 because the deceased has no children, the mother will 
inherit 1/3 also because no children, and the father will inherit the remains, whereas 
the brothers and the sisters cannot inherit because the parents are both alive. In this 
example the shares of the wife and the mother will be the same because of “Doctrine 
of al-Awl.”569  
 
 
 
                                                
569 “Al-awl is applied where the shares exceed the heritage, such as where the deceased leaves behind a wife, parents and 
two daughters (the shares being, the wife's one-eighth, the parents' one-third, the two daughters' two-thirds; here the estate 
falls short of the sum of one-eighth, one third and two-thirds 127/24]). Similarly, if a woman dies and leaves behind her 
husband and two agnate sisters, the share of the husband is one-half, and that of the sisters two-thirds; here the estate 
falls short of the sum of half and two-thirds (7/6). 'Awl occurs only if the husband or the wife is present.” See Razi. M, 
Islamic Inheritance Law General Rules & Shares, 55, Sep-2008. For more information about Doctrine of al-Awl.  
Heirs Wife Daughter Son 
Shares 1/8 Son X2 Daughter Son X2 Daughter + the remains 
Amount 100,000 233,333 466,666 
Unclaimed dividends 112,500 265,500 525,000 
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Heirs Wife Mother Father  Brothers & Sisters 
Shares 1/4 1/3 All the remains N/A 
Amount 225,000 225,000 450,000 0 
With The 
Land 
325,000 325,000 650,000 0 
 
In the above example, the heirs reclaimed the land, which increased their shares. 
The father got $250,000 plus his estates’ share that because the Ministry of Justice 
in Saudi Arabia has a database of all private property (land), whereas SAMA does 
not have an unclaimed money database.   If they did, it would alleviate the problem 
of unclaimed accounts. 
4) A man died, and did not have children or parents. The deceased left only one full 
brother and one full sister. His estate is worth $300,000 after paying the debt and 
fulfilling the will in this case, the share of the brother will be double X2 his sister’s 
share. After awhile, the heirs found that their deceased has unclaimed dividends 
worth $100,000 at a public trading company called The Savola Group.  
Heirs Sister Brother 
Shares Brother X2 Sister Brother X2 Sister 
Amount 100,000 200,000 
Unclaimed Dividends 33,333 66,666 
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In the above example, the unclaimed dividends increased the heirs’ shares. The 
Savola Group has published on its website a list of unclaimed dividends that people 
could know whether or not they are entitled.570   
o The Heirs and Unclaimed Money: 
After the death of the owner, all of his estate falls under his heirs’ control from which 
they deduct the expenses of the funeral, the debt, and the will. The remains of the estate 
will be given to the heirs based on the inheritance law. No one has the right to hold a part 
of the decedent’s estate beyond these legal rights. All Muslims scholars agree on that after 
the death of the owner, the heirs became the owners of the estate. This consensus is based 
on the saying of the Prophet “PBUH,” “The deceased is followed by three: His family, his 
wealth and his deeds. Then two of them come back: His family and his wealth, and there 
remain only his deeds.” 571  Non-heirs should allow the heirs to obtain their estate. 
Preventing the heirs from that would decrease the shares to which they are entitled.    
Any illegal way of preventing the heirs to control their money that would harm them. 
The debtors’ procrastination might prevent the heirs from receiving benefits of the debt 
that in hand of the debtor.572 For instance, unclaimed money in the hand of the bank who 
did not do sufficient due diligence to find the owners might prevent the heirs from investing 
this money and enjoying the income. The banks’ insufficient due diligence to find the 
unclaimed money owners are similar to a solvent debtor who tries to avoid paying the debt. 
The heirs also might pay some expenses to hire an attorney trying to find unclaimed estate 
                                                
570 Savola Group, http://www.savola.com/SavolaA/Shareholders_Information.php 
571 SUNAN AN-NASA'I, THE BOOK of FUNERALS, Vol. 3, Book 21, Hadith 1939. 
572 Al-Dakhil. S, Compensation for Damages Resulting from The Debtors’ Procrastination, 1-4. 
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because of the agreement between the banks and the customers did not contain the 
sufficient due diligence requirements to find the owners of unclaimed money.573  
In addition, after the death of the accountholder, the agreement that regulates the 
relationship between the bank and the accountholder will be revoked, and the account will 
be closed.574 The fatwa of the General Presidency of Scholarly Research and Ifta says, the 
money in the deceased’s bank account is a debt that must be paid immediately to the 
heirs.575 The bank's agreement with the deceased becomes void. The bank has no right to 
keep the money after the death of the accountholder even if it is unclaimed. Because the 
accountholder is dead and the agreement between the accountholder and the bank is void, 
banks cannot allege that their duty to find the owner of the unclaimed account is negated 
by the agreement. 
The bank opening account agreement is subject to approval by the Shariah Supervisory 
board at the bank. The Shariah Supervisory board reviews the bank’s products and 
transactions to ensure that are based on the Islamic law.576 If the agreement is approved by 
the Shariah board that means the agreement’s terms and conditions have complied with 
Islamic principles. Under the Al-Rajhi bank agreement, there is no sufficient due diligence 
effort to return the unclaimed money to its the owners, such as the heirs.577 The unclaimed 
money owners might lose their money because the bank decides not to pay back the debt. 
The agreement also makes the customers vulnerable because it is non-negotiable, thus bank 
customers do not have the same rights as other creditors. Islamic law requires equality of 
power between contracting parties.   
                                                
573 Al-Dakhil. Supra note 572, at 1-4.  
574 Alinma Bank Relationship Agreement. Terms and Conditions of Account Closure 7.1, at. 9, (See the attachment). 
575 The General Presidency of Scholarly Research and Ifta, Fatwa of Closing Current Accounts, Vol. 5, (2001).  
576 Al-Rajhi Bank, Opening Account Agreement. (See the attachment). 
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The relationship between the accountholder and the bank is a creditor-debtor 
relationship in which account holders are the creditors and banks are the debtors.578. By 
pooling and keeping the money in the bank and waiting for it to be reclaimed without doing 
sufficient due diligence to find the owners contradicts the saying of the Prophet “PBUH.”  
He said, “Give the shares to those who are entitled to them.”579 In practice the banks do not 
sufficiently try to find the owners of unclaimed money to give them back their wealth, so 
the heirs could receive their legal shares.  
One of the Islamic rules says, whoever owes money to someone and is able to pay, but 
procrastinates the payment, he will be subject to the disciplinary punishment because of 
his procrastination.580 The Prophet “PBUH” said, “If one who can afford it and delays 
repayment, his honor and punishment become permissible.”581 The solvent debtor has to 
pay the debt to the creditor and cannot keep the debt in his hands to enjoy its profits. The 
forms procrastination of the debt includes not doing due diligence to pay back the money 
to its owner. The deferring the payment of a debt is prejudicial to the owner or his heirs. 
The failure of completing reasonable acts to find the owners of unclaimed money is a form 
of procrastination and the banks might be sued because of their unjust actions.  
Another Islamic law rule says, whoever owns money through the inheritance, owns 
also all of its rights.582 The rights of the money attach and follow it, including enjoying and 
                                                
578 Alinma Bank, Supra note 574, 3.3, at. 2, (See the attachment).  
579 SAHIH MUSLIM, THE BOOK of the RULES of INHERITANCE, Book 11, Hadith 3930. 
580 IMAM IBN TAYMIYYAH, A GREAT COMPILATION of FATWA, 402, Vol. 35. See also, Al-Dakhil. Mohammed, Rules of 
Jurisprudence Regarding Money rights, (2010) (unpublished thesis Imam Muhammad Ibn Saud Islamic University) (on 
file with author), at. 102-106. For more information about who owes money to someone and is able to pay, but he 
procrastinates the payment, he will be subject to the disciplinary punishment because of his procrastination rule.    
581 SUNAN AN-NASA'I, THE BOOK of FINANCIAL TRANSACTIONS, Vol. 5, Book 44, Hadith 4693. 
582 IMAM MAWARDI, AL-HAWI AL-KABIR FI FIQH MADHAB AL-IMAM AL-SHAFI, Vol. 3, at, 374. See also, Al-Dakhil. 
Supra note 580, at 146-149. for more information about who owns money through the inheritance, owns also all of its 
rights rule.  
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controlling rights. But heirs only enjoy their rights to the money if they can access it.583 
For instance, the debt that is secured by a security interest as the deceased creditor’s estate 
will be transferred to his heirs, so his heirs will own both the debt and the security 
interest. 584  The Prophet “PBUH” said, “give the shares to those who are entitled to 
them.”585 The word “give” in the above saying is an order to make the heirs enable and 
being able to enjoy their rights. This order is to whomever has money in his hands but is 
not the rightful owner. The unclaimed money in the hands of the banks must be given to 
their owners, and the banks must do their part to allow the unclaimed money owners to 
enforce their rights over their money.   
Sometimes a decedent chose not to disclose to his family that he had a bank account. 
At the same time the family may not be able to complete a long search for the money due 
to a lack of financial support to pay for things like hiring a lawyer. They might not hire a 
lawyer because they are not sure whether or not it will help them find money. In this case, 
if the bank tried to inform the heirs about their wealth, they would complete the retrieval 
process. In contrast, if the bank did not sufficiently try to find the owners of unclaimed 
money, the family would suffer harm by losing their wealth, and the bank in exchange 
would enjoy maximizing its income by investing and reinvesting unclaimed money.   
All Muslim scholars agree in the rule that the harm must be prevented.586 Realistic 
reasoning also supports this rule because preventing the harm and the difficulty is a 
necessity.587 Banks are obligated to repay unclaimed money to the proper owners under the 
                                                
583 Al-Dakhil. Supra note 580, at 146.  
584 IMAM MAWARDI. Supra note 582, Vol. 3, at 374.  
585 SAHIH MUSLIM, THE BOOK of the RULES of INHERITANCE, Book 11, Hadith 3930. 
586 IBN ABD AL-BARR, THE FACILITATION to the MEANINGS and CHAINS of TRANSMISSION FOUND in MÂLIK'S MUWATTA, 
157, Vol. 20. See also, Sabah. Mazen, The Effect of the Harm Must be Removed Rule on the Debt, (Al-Azhar University 
– Gaza 2013).  
587 AL-HASAN AL-BASRI, AL-MU'TAMID FI USUL ALFIQH, 106, Vol. 2. See also, Sabah. Supra note 586.   
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rule that harm must be prevented. However, The Current Law does not enforce this 
requirement.  The Prophet “PBUH” said, “delay in payment by a rich man is injustice”.588 
The banks are solvent; the scholars say one of the meanings of this saying is having the 
ability to pay back the debt but acting unfairly. The unfairly act includes pooling the 
unclaimed money and putting the duty on the owners to find their money in order to reclaim 
it, even though there is no way to know about the unclaimed money, such as a will, or an 
evidence like an account statement. 
o Conclusion: 
The Current Law allows the banks to pool and close accounts that have not operated 
for five years. The Current Law prevents heirs from receiving their complete and legal 
shares. If the decedent did not secure an obligatory will, his inheritors will face difficulty 
finding their money. This difficulty is caused by The Current Law, which does not require 
the banks to take sufficient steps to find the owners of unclaimed money. The heirs need 
to fulfill a long process that is required to complete the inheritance collecting rules in order 
to retrieve their wealth.    
 The Current Law prevents the heirs from getting their money to which they are 
entitled. Holding the unclaimed money without doing reasonable due diligence to notify 
the owners is against the interest of the heirs. As it is mentioned in the hypothetical 
examples above589, the heirs are really losing part of the decedent’s estate because the law 
did not require sufficient requirements to contact the owners of the money. It is really 
difficult for the heirs to know about the money in the absence of the banks due diligence 
requirements. Of course, securing a will might prevent these harms and difficulty, but the 
                                                
588 MUWATTA MALIK, BUSINESS TRANSACTIONS, Book 31, Hadith 85.   
589 See at 110.  
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banks could not rely on that, they should do some sufficient efforts to allow the heirs 
reclaim their money. 
Securing a will that contains the deceased’s estate is a necessity. Account holders 
should act to protect their money from being subject under The Current Law. Listing the 
relationships with the banks would protect the interest of the heirs. The Islam encourages 
people to secure a will in order to protect private property being subject to unfair laws that 
might cause people suffering. People also should practice disclosure between family 
members about their relationships with the banks. In this way, the interest of anyone has 
right over the money will be protected. 
Ø Conclusion:   
The Islamic Jurisprudence is a standard for all other rules and regulations. The Islamic 
Jurisprudence principles should be taken into consideration in the business conducts in 
order to receive the benefits and prevent the harm of the business conducts consequences. 
The Current Law should consider the Islamic Jurisprudence principles of its rules. The 
Current Law should apply the ownership rights on its rules to allow the account holders 
having control over their money and prevent the banks unjust power over the unclaimed 
money. The law also should state sufficient due diligence effort to contact the account 
holders during and after the dormancy period ends to protect private property and to help 
the heirs to know and retrieve their money.        
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o Introduction:  
Account agreements protect the interests of both banks and account holders. Both 
contracting parties need to know the terms and conditions that regulate this relationship at 
the time the account is opened. The account agreement must be in a certain and definite 
form and must contain all the binding rules to avoid any violation of the Corporate 
Governance Principles for Saudi Banks (“the Principles”).590 Therefore, the accountholder 
will be able consent to the terms of the account and signify his consent with a signature.  
SAMA has given the banks total discretion to set up their account agreements. Because 
of the total discretion, the banks should include all mandatory rules in the agreement. These 
rules include those mentioned in the Banking Law,591 The Rules,592 and the Principles.593 
In drafting agreements, the banks should consider the binding rules of Islam, including 
ownership rights. The banks should also track any changes to the above laws and 
incorporate them into the account agreements. The banks must inform their account holders 
about the changes to the agreement that might affect their relationship to their accounts.  
The account agreement is a way for the account holders to know about the status of 
their accounts and the bank’s due diligence obligations.  As mentioned previously in 
Chapter Two, SAMA has given the banks the independence to regulate unclaimed money. 
In the agreement between the banks and the account holders, the banks should practice 
transparency regarding the sufficiency of their due diligent efforts to show they have 
considered the account holders’ interests.  
                                                
590 SAMA. Principles of Corporate Governance for Banks Operating in Saudi Arabia, (2012).  
591 SAMA. Supra note 276. 
592 SAMA. Supra note 16. 
593 SAMA. Supra note 589.  
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In this chapter, first I will discuss the meaning of Gharar in Islam, including the effect 
of the Gharar on business transactions and the how the Gharar in Islam became an essential 
concept of corporate governance in Islam. Second, I will talk about corporate governance 
in Islam, especially the Principles of Corporate Governance for Banks Operating in Saudi 
Arabia. Third, I will examine the account agreements of eight banks in Saudi Arabia to 
evaluate the level of transparency and the risk of the uncertainty (the Gharar).  
o Gharar in Islam:  
• Introduction:  
Gharar is an important concept in Islam that protects a contracting party from taking 
advantage of the other contracting party when the transaction has uncertain consequences. 
The Gharar in business transactions may lead one contracting party to lose some property 
rights in an illegitimate acquisition. In the Quran 2:219 Allah forbids gambling because of 
the Gharar,594 because there is “no value added or created from the transaction.”595 The 
Gharar can be found where the contracting parties are not at the same level of power to 
control the transaction. In this situation, the uncertainty of the transaction’s consequences 
will cause the vulnerable contracting party to lose some of his legal right to property.      
The Gharar is found in a transaction that one contracting party is taking advantage of 
the other contracting party due to lack of knowledge. One example is a transaction “known 
as talaqi al-rukban, which is [when] a townsman meets a tribesman outside the marketplace 
and buys the tribesman’s goods at a price cheaper than the market price.”596 In a “talaqi al-
rukban” transaction, the buyer is taking advantage of the seller by buying the goods outside 
                                                
594 The Quran 2.219. 
595 Al-Saat. A, The Permissible Gharar (Risk) in Classical Islamic Jurisprudence, 10, J.KAU: Islamic Econ, Vol. 16, 
No. 2 (2003). 
596 Warde. I, Islamic finance in the global economy, 49, Edinburgh University Press, (2000). 
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the market where the buyer does not have to compete with other buyers and the seller does 
not know the fair price of his goods. The Islamic Law prohibits these contracts in order to 
protect the vulnerable party.597 The Islamic Law emphasizes that both contracting parties 
must be at the same level of advantage and knowledge before starting the transaction.  
• Definitions of Gharar:  
The definitions of Gharar vary, except in the case of lack of knowledge. The Gharar is 
defined as, “Gharar in sales transaction causes the buyer to suffer damage (ghubn) and is 
the result of a want of knowledge (jahl) which affects either the price or the subject 
matter.”598  Another definition is “Gharar is the sale of probable item whose existence or 
characteristics are not certain, due to the risky nature which makes the trade similar to 
gambling.”599  For instance, the sales contract contains Gharar when the terms of the 
agreement are ambiguous and the seller did not make reasonable efforts to prevent that. 
The Gharar in these definitions focus on a lack of knowledge due to the uncertain harm to 
the vulnerable party.  
• Conditions of Gharar:  
Gharar results when one party to a transaction lacks knowledge about a key element of 
the transaction, such as the value of the exchange, the quality or quantity of the goods, the 
existence or the delivery of the goods, or the contracting parties’ rights and obligations 
under the contract.600 First, contracting parties should define the subject matter and the 
value in exchange in the transaction.601 For instance, a landlord should write in the contract 
                                                
597 Warde. Supra note 595, at 49. 
598 Id. at 52. 
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that the subject matter is to rent a house in exchange for $12,000 rent every year. Second, 
the contracting parties should define the goods including the quality, and the quantity in a 
clear and definite way.602  For example, the landlord must define the house location and 
number of bedrooms. Third, the goods must exist and the contracting parties must 
determine the manner of delivery.603 For example, the house must be built and the landlord 
must state when the tenant can get the house key. Fourth, the contracting parties must 
include all the rights and the obligations of each party in a certain way.604 For example, 
landlord must state in the contract both rights and the obligations in a clear way and law 
will govern this transaction. The transaction here will be free of Gharar and there will be 
no risk of harm because both contracting parties know their rights and obligations.  
The Gharar has become one of the corporate governance principles in Islam. The 
Gharar term in the corporate governance in Islam covers transparency and accountability 
of a corporation’s conduct. The corporation should prevent Gharar in their contracts with 
others including shareholders, stakeholders, and the society in order to comply with the 
Islamic law.       
o Corporate Governance: 
Corporate governance is a tool to ensure fairness, transparency, and accountability in 
corporate performance. The corporate governance is to protect the interests and rights of 
the property owners of the corporate business practice. In the past, investors were 
vulnerable because the corporations were acting in their own interest. For instance, because 
of the absence of accountability the board of directors was able to engage in self-dealing 
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to benefit one of the corporation’s board members.605 The corporate governance has come 
to prevent the power of the board of directors by establishing fiduciary duties of the 
directors, such as banning conflict of interest.  
• Corporate Governance in Islam:  
Generally, corporations, including banks, focus on protecting shareholders’ interest, 
whereas the corporate governance in Islam is broader than this general theory.606 The 
Islamic corporate governance theory requires corporations to protect the interest and rights 
of stakeholders beside the shareholders under the Islamic law.607 A corporation’s business 
practice puts people’s private property at the risk, so the owners’ interest and rights should 
be protected to prevent any chance of risk.608 For instance, account holders are qualified as 
stakeholders because they have a contractual relationship with the banks and their money 
is at risk if the banks do not fulfill their contractual obligations based on Islamic law. Under 
Islamic law, corporations must preserve property rights of both shareholders and 
stakeholders.609    
The foundation of the Islamic corporate governance theory is to ensure that the 
corporations comply with the Islamic law. The corporations based on the Islamic corporate 
governance should consider the Islamic objectives, including protecting private 
property.610 For instance, a Shariah board is a tool to guarantee that the account holders’ 
                                                
605  See e.g., Grobow v. Perot, 539 A.2d 180 (Del. 1988). See Del. Code Ann. tit. 8, § 141(a). See Powers and 
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609  Kasri. Rahmatina, Corporate Governance: Conventional VS Islamic Perspective, 4, Department of Economics/ 
Islamic Economics & Business Center University of Indonesia. 
610 Choudhury. M. A, & Hoque. M. Z, Corporate governance in Islamic Perspective, 59, Emerald Group Publishing 
Limited, Corporate Governance, Vol. 6, Issue 2, (2006). 
  
125 
money and rights are protected under the private property Islamic objective.611 The Shariah 
board will monitor the performance of the corporation in practicing transparency and 
accountability. For example, the Shariah board will review the corporation’s contracts to 
ensure fairness and to prevent Gharar.612 As a result both shareholders’ and stakeholders’ 
interests are protected, and the corporations are fulfilling their contractual obligations.613  
The corporations are required to protect the depositors’ interest and rights under 
corporate governance in Islam. Conventional corporate governance did not require 
corporations to protect depositors’ interest because their money is guaranteed under deposit 
insurance corporations.614 The corporate governance in Islam considers the depositors as 
shareholders.615  For example, the bank should classify investment account holders as 
shareholders because their investing money is not guaranteed based on the Islamic profit-
loss sharing rule.616 The corporate governance in Islam requires the corporations to protect 
the investment account holders’ rights and interests.  
• Principles of Corporate Governance for Banks Operating in Saudi Arabia: 
The Principles of Corporate Governance for Banks (“the Principles”) improve the way 
banks; boards of directors, and employees treat private property.617 The Principles also 
protect the rights and interests of stakeholders, including shareholders and depositors.618 
The Principles require banks to be transparent with stakeholders and share with them all 
the information that might help them protect their interests.619 The Principles will assist 
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banks in monitoring their activities and managing their business risks.620 Banks, including 
boards of directors, must apply the Principles in order to protect the shareholders, 
stakeholders, and account holders.621     
The Principles define stakeholders as “any person having an interest or a stake in the 
bank, such as shareholders, employees, investors, creditors, customers, suppliers, and 
supervisors.” 622 The Principles require that banks protect and consider the interests and 
rights of stakeholders in the banks policies and products. For instance, the bank must 
protect the account holders’ rights as bank customers by making their money available for 
withdrawal on demand and without prior notice.623 The stakeholders will be vulnerable if 
the banks have not applied one or more of the Principles.   
The Principles state that protecting the interests and the rights of stakeholders will 
benefit the banks. The Principles emphasize that the bank board of directors and the 
management should work toward protecting the interest of the depositors.624 For example, 
the bank board of directors must give the Shariah supervisory board full authority to review 
the contractual obligations and rights of the depositors to ensure that it complies with the 
ownership rights in Islam. This protection will benefit the bank by establishing grounds for 
trust with the stakeholders.625 
The Principles command the banks to practice transparency and full disclosure in all of 
the banks conduct and operations. The banks must disclose all the information to 
stakeholders through any convenient way and ensure that the stakeholders understand the 
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risk, rights, and obligations with the banks.626 For example, the bank should disclose any 
concerns that might help account holders exercise their ownership rights under Islamic law. 
These principles will aid and improve the bank’s performance and limit the bank’s 
operation risks.627 These principles will promote the relationship between the bank and its 
account holders.628   
o Opening Account Agreements Examination:  
Saudi Banks offer two types of bank accounts, each with a different set of rules.  
However, in both cases, the bank has the exclusive right to dictate the terms of the 
agreement. The first type of account is a current account or checking account, which is for 
deposit and withdrawal only.629  The second account is an investment account, which 
allows the client to deposit an amount for which the bank acts as an agent for the client to 
earn profits. 630  The account agreement regulates relationships for both of these two 
accounts. The bank creates the account agreement and the client must sign and agree to be 
bound by the terms. The agreement contains rights and obligations of both the contracting 
parties in accordance with The Rules631 and other regulations such as E-Banking Rules632 
and the Special Rule for Depositing and Withdrawing Deposits.  
The current account rules should give the accountholder the protection and the right to 
control and enjoy his deposit. The current account is an interest free account, so the 
accountholder cannot earn profits of his account.633 The accountholder can demand his 
                                                
626 SAMA. Supra note 589, at 27.  
627 Id. at 4-6.  
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630 Arab National Bank opening account agreement, 1, at. 5. See the attachment.   
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money any time without prior notice.634 The bank is allowed to utilize its account holders’ 
deposits because it is a loan from the account holders to the bank.635 The bank also must 
guarantee its account holders’ deposits.636 The relationship between the account holders 
and the bank puts the account holders at risk of losing their right to control and enjoy or 
risk of losing their money itself if the bank did not consider the account holders’ interest 
as one of its priorities in the opening account agreement.  
In order to evaluate the banks’ transparency with account holders, I will examine 
account agreements of eight banks in Saudi Arabia based on a general standard and a due 
diligence standard. The general standard involves whether the Shariah board has reviewed 
the account agreement. It involves a list of laws that will govern the agreement. The general 
standard will examine the right to amend the agreement and how the other contracting party 
will be informed about these changes. This standard will include the general way that the 
bank will contact its account holders, such as sending a copy of banking statement or 
sending a renewal debit card.   
The due diligence covers whether the bank includes The Current Law in the agreement. 
The due diligence standard will cover accountholder obligations in regards to any changes 
of his information, such as his home address or his phone number. The due diligence 
standard will examine the bank’s special due diligence efforts to communicate with 
dormant account holders during and after the dormancy period ends. The due diligence 
standard examination includes how long the unclaimed money will be held in the bank.  
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These two standards will result, whether the bank has considered the interest of account 
holders by practicing transparency in the opening account agreement. 
General Standard (1): Did the opening account agreement include documentation 
pertaining to the Shariah Board’s review and certification of the agreement? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The information is not available. 
2 Arab National Bank The information is not available. 
3 Al Rajhi Bank Yes.637 
4 Saudi Investment Bank The information is not available. 
5 Samba Bank The information is not available. 
6 Banque Saudi Fransi  The information is not available. 
7 Alinma Bank The information is not available. 
8 Saudi British Bank  The information is not available. 
 
The general standard (1) shows that one bank out of eight met the standard that the 
Shariah board has reviewed and certified its opening account agreement.  The task of the 
Shariah board is to assure that the bank complies with the Islamic law and the bank is 
protecting the interest of the account holders. This ensures that the Shariah board has 
considered the Islamic binding rules in the opening account agreement. It also shows that 
the Shariah board has pledged to the account holders that account holders would not put 
their money at risk. For instance, when the accountholder sees in the opening account 
agreement that the Shariah board approved this agreement, it is evidence that the agreement 
terms and conditions comply with the Islamic law. In contrast, the Shariah boards at the 
other remaining banks might or might not review their opening account agreements. The 
account holders also will not know whether the agreement terms and conditions comply 
with the Islamic law because the agreement is not clear about the Shariah board has 
completed its review.    
                                                
637 Al Rajhi Bank, General Terms and Conditions, at 4.  See the attachment. 
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General Standard (2): If the agreement must be executed or construed, what laws will 
govern the opening account agreement? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The Saudi laws and regulations.638 
2 Arab National Bank The Rules Governing the Opening of Banking 
Accounts, and other laws issued by the authorities.639  
3 Al Rajhi Bank The Shariah law will govern this agreement.640 
4 Saudi Investment Bank The Saudi laws and regulations.641 
5 Samba Bank The Saudi laws and regulations.642 
6 Banque Saudi Fransi  The Rules Governing the Opening of Banking 
Accounts, and other laws issued by the authorities.643 
7 Alinma Bank The Shariah law and the Saudi laws and regulations 
will govern this agreement.644 
8 Saudi British Bank  The Shariah law will govern this agreement.645 
 
The general standard (2) shows all of the eight banks met the standard by including in 
their account agreements which law governs the agreement.  All of the agreements are 
subject to either Saudi laws and regulations or Islamic law. The Saudi laws and regulations 
are built on the Islamic law, which means both the Saudi and the Islamic laws will lead to 
the same outcomes. The governing law clause is a proof to account holders that in case of 
execution or construing the bank will refer to Islamic law. All of the banks include the 
governing law clause in their agreements. However, to evaluate the banks’ transparency, 
there are six banks out of eight used general clause, such as Saudi laws and regulations.  
                                                
638  Saudi Hollandi Bank opening account agreement, General Terms and Conditions No.27, at 1. See the attachment.  
639 Arab National Bank, General Terms and Conditions No.17, at, 5.  See the attachment. 
640  Al Rajhi Bank. No.12, at 2. 
641  Saudi Investment Bank opening account agreement, No.21.6, at 14. See the attachment.  
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General Standard (3): Who has the right to amend the opening account agreement? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank Only the bank has the right to amend the agreement all 
the time.646   
2 Arab National Bank Only the bank has the right to amend the agreement all 
the time and any amendment will be effective 30 days 
after the change is announced.647   
3 Al Rajhi Bank Only the bank has the right to amend the agreement all 
the time after being reviewed by the Shariah Board, 
and any amendment will be effective one week after it 
is announced.648   
4 Saudi Investment Bank The bank has the right to amend the agreement all the 
time, and the accountholder can agree with the bank to 
add some terms.649 
5 Samba Bank Only the bank has the right to amend the agreement all 
the time.650   
6 Banque Saudi Fransi  Only the bank has the right to amend the agreement all 
the time.651   
7 Alinma Bank Only the bank has the right to amend the agreement all 
the time.652   
8 Saudi British Bank  Only the bank has the right to amend the agreement all 
the time, and any amendment will be effective 30 days 
after the accountholder has been notified.653   
 
The general standard (3) shows that seven banks out of eight exclusively reserved the 
right to amend the agreement to the bank, which makes as the agreements non-negotiable. 
The account holders are forced to “take it or leave it.” Dr. Al-Saleh is a General Secretary 
of the Banking Disputes Committee in Saudi Arabia. He says, the banking market is an 
open market, so if the accountholder disagrees with the agreement’s terms he can go to 
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another bank that its agreement acts in the favor of accountholder’s interest.654  As the right 
to amend standard shows that seven banks of the total of 12 banks in Saudi Arabia their 
agreements are non-negotiable is a proof that the account agreements are similar and the 
accountholder’s chance to negotiate or add some terms is very rare.  A possible result is 
that the accountholder will be compelled to sign an agreement because the agreements 
among the banks are so similar. The non-negotiable agreement is subject to have 
uncertainty (Gharar) especially in the bank’s obligations to its account holders.    
Only one bank seeks approval from the Shariah board before implementing 
amendments.  Review by the Shariah board benefits the account holders as long as the 
Shariah board will consider the account holders’ interest and the binding Islamic rules 
during the review process. The Dean of a law school in Saudi Arabia says the banks are 
independent to write and amend their agreement.655 If the bank breaches any term of the 
agreement, such as a failure of protecting the accountholder’s money by not helping the 
heirs to retrieve their money, so when a term differ on what it is meant to be that may result 
a revoke of the agreement (the Dean).656As a result, the percentage of uncertainty (Gharar) 
in the bank’s obligations will be less than the non-negotiable agreements that are uncertain 
about the right of the Shariah broad review the amendment. In contrast, only one bank 
gives the account holders the right to add some terms, but this right depends on the bank’s 
approval. This right is in the best interest of the account holders, so they can negotiate the 
agreements. This negotiable agreement will be more transparent in the bank’s obligations 
compared with the non-negotiable agreement.  
                                                
654 Dr. Al-Saleh, Supra note 320. 
655 A Dean of a Law School, Supra note 316. 
656 Id. 
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General Standard (4): How will the bank notify the client about the changes in the 
account agreement? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The bank will notify the accountholder in writing.657 
2 Arab National Bank The bank will notify the accountholder in writing 
delivered by any method.658 
3 Al Rajhi Bank The bank will notify the accountholder by mail.659 
4 Saudi Investment Bank The bank will notify the accountholder by mail.660 
5 Samba Bank The bank will notify the accountholder by mail.661 
6 Banque Saudi Fransi  The bank will notify the accountholder by mail.662 
7 Alinma Bank The bank will announce the changes through the 
bank’s available channels.663 
8 Saudi British Bank  The bank will notify the accountholder by any means 
it deems fit.664 
 
Two of the banks do not have clear standards set for how they notify account holders 
of changes to their accounts. Alinma Bank states that any changes to the agreement will be 
announced through the bank’s channels. This clause is ambiguous because the definition 
of the bank’s available channels could include any number of methods, including by mail, 
posting the changes on its website, or other unknown or uncommon methods. The Saudi 
British Bank uses uncertain methods for informing the accountholder about the changes to 
the agreement’s terms. For instance, the bank may add to the agreement that the bank will 
contact the accountholder through an e-mail address only, but only gives notice of this 
change by posting it on the bank’s website. Obviously, not all account holders have e-mail 
addresses, or not all account holders browse the bank’s website frequently, especially older 
account holders. The bank will argue that they have right to amend the agreement and the 
                                                
657 Saudi Hollandi Bank. No.7, at 1. 
658 Arab National Bank. No.7, at 4. 
659 Al Rajhi Bank. Acknowledgment No. 2, at 4.   
660 Saudi Investment Bank. No. 5, at 4.   
661 SAMBA Bank. No.9, at 24. 
662 Banque Saudi Fransi. No.21, at 4 
663 Alinma Bank. No. 3.23, at 3.   
664 Saudi British Bank. No.11, at 1. 
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accountholder has agreed on the notifying clause method “any means it deems fit.” As a 
result, both of these banks’ agreements contain uncertainty (Gharar) that will put the 
account holders’ money at risk.   
General Standard (5): How the bank will contact its accountholder generally? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The bank will communicate with its accountholder by 
the last known mailing address or e-mail address.665 
2 Arab National Bank The bank will communicate with its accountholder via 
the last known mailing address, e-mail address, or 
mobile number.666 
3 Al Rajhi Bank The bank will communicate with its accountholder via 
the last known mailing address.667 
4 Saudi Investment Bank The bank will communicate with its accountholder via 
the last known mailing address.668 
5 Samba Bank The bank will communicate with its accountholder via 
the last known mailing address.669 
6 Banque Saudi Fransi  The bank will communicate with its accountholder via 
the last known mailing address and mobile number.670 
7 Alinma Bank The bank will communicate with its accountholder via 
the last known mailing address.671 
8 Saudi British Bank  The bank will communicate with its accountholder via 
the last known mailing address or any means it deems 
fit.672 
 
The general standard (5) shows that the banks vary in regards to communicating with 
their account holders. Three out of eight banks will communicate with their account holders 
through more than one method of contact. These three banks are more likely to reach their 
account holders because of their sufficient contacting efforts. Four banks will use only one 
                                                
665 Saudi Hollandi Bank. No.7, at 1. 
666 Arab National Bank. No.7, at 4. 
667 Al Rajhi Bank. No.4, at 4. 
668 Saudi Investment Bank. No. 5 at 4. 
669 SAMBA Bank. No.9, at 24. 
670 Banque Saudi Fransi. No.21, at, 4 and Banking Consumer Protection Principles. No.11, at 1.    
671 Alinma Bank. No.3.19, at 3.  
672 Saudi British Bank. No.10.D, at 1. & No. 14, at 4.  
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method to contact their account holders and here the chance of reaching the account holders 
is less than if they used more than one communication method. The Saudi British Bank has 
an ambiguous communication clause—“or any means it deems fit”—, which may include 
uncommon communication methods. Thus, the Saudi British Bank is not practicing 
transparency with its account holders because of uncertainty in the communication 
methods clause.      
Due Diligence Standard (1): Did the bank include the dormant account rules (6 month, 
1-4 year, and 5 year) in the account agreement? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The accountholder must update his information every 
period of time “not exceeding 5 years”; or the bank 
will freeze his account.673 
2 Arab National Bank The accountholder must update his information every 
period of time “not exceeding 5 years”; or the bank 
will freeze his account.674 Also, the bank has the right 
to close the account without notifying the 
accountholder if the accountholder has violated this 
agreement.675 
3 Al Rajhi Bank The bank will stop debt transactions when the account 
completes 6 months without any transactions and the 
account will be classify as inactive. The bank also will 
close the account if it completes 5 years with no 
transactions.676 
4 Saudi Investment Bank The accountholder must update his information every 
period of time “not exceeding 5 years”; the bank will 
freeze his account.677 
5 Samba Bank The accountholder must update his information at least 
every 5 years or the bank will freeze his account.678 
                                                
673 Saudi Hollandi Bank. No.24, at 1. 
674 Arab National Bank. Declaration, at 16.  
675 Arab National Bank. No.16 & 20, at 5. 
676 Al Rajhi Bank. No.18 & 19, at 2. 
677 Saudi Investment Bank. Declaration, at 14.  
678 SAMBA Bank. Declaration, at 27.  
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6 Banque Saudi Fransi  The bank will stop the debt transactions on the 
dormant account until the accountholder or his agent 
reactivates the account.679  
7 Alinma Bank The accountholder is responsible for updating his 
information “not exceeding 5 years”; or the bank will 
freeze his account.680 
8 Saudi British Bank  The information is not available. 
 
The Due Diligence Standard (1) shows that six banks out of eight do not practice 
transparency with their account holders about the dormant account rules. When the bank 
includes the dormant account rules in the account agreement that can raise the 
accountholder’s awareness as part of the bank’s obligation toward its account holders. In 
contrast, when the bank does not include the dormant account rules in the account 
agreement in a clear and definite way, account holders will not know what is going to 
happen to their money if they have not operated their accounts for a long period. For 
instance, the Saudi British Bank did not include in its agreement the dormant account rules, 
and therefore, did not consider the account holders’ interest at the time of writing the 
agreement. The bank’s failure to include the dormant account rules causes uncertainty (the 
Gharar) because account holders lack knowledge they need to know these rules to avoid 
the risk of losing their money.   
 
 
 
 
 
                                                
679 Banque Saudi Fransi. No.7, at 4.  
680 Alinma Bank. No.3.17, at 3.  
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Due Diligence Standard (2): What are the client’s obligations in regard to any changes 
of his information? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The accountholder must inform the bank about it; if the 
accountholder fails the bank is not responsible for any 
consequence and the bank will use the last contact 
information as valid information.681 
2 Arab National Bank The accountholder must inform the bank about any 
changes; if the accountholder fails the bank is not 
responsible for any consequence and the bank will use 
the last contact information as valid information.682 
3 Al Rajhi Bank The accountholder must inform the bank about any 
changes; if the accountholder fails the bank is not 
responsible for any consequence and the bank will use 
the last contact information as valid information.683 
4 Saudi Investment Bank The accountholder must inform the bank about any 
changes; if the accountholder fails the bank is not 
responsible for any consequence and the bank will use 
the last contact information as valid information. 684 
5 Samba Bank The accountholder must inform the bank about any 
changes. 685  
6 Banque Saudi Fransi  The accountholder must inform the bank about any 
changes. 686 
7 Alinma Bank The accountholder must inform the bank about any 
changes. 687 
8 Saudi British Bank  The accountholder must inform the bank about any 
changes. 688 
 
The Due Diligence Standard (2) shows that account holders have an obligation to 
update their contact information at the banks to allow the banks to contact them about any 
changes of their account status. When the account holders update their contact information 
                                                
681 Saudi Hollandi Bank. No.11, at 1. 
682 Arab National Bank. No.4, at 4. 
683 Al Rajhi Bank. Acknowledgment No. 2, at 4. 
684 Saudi Investment Bank. No. 5, at 4. 
685 SAMBA Bank. No. 12-14, at 9. 
686 Banque Saudi Fransi. No. 3, at 4. 
687 Alinma Bank. No. 3.20, at 3. 
688 Saudi British Bank. No. B.2, at 2. 
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at the banks, here the account holders have limited their liabilities against any of the banks’ 
claim of being negligent. For instance, when the accountholder moves to a new address 
without notifying the bank about it, he cannot receive his monthly bank statement and 
check it for unauthorized transactions. This clause is in the best interest of the account 
holders to protect their money and to limit any negligence liability claims.   
Due Diligence Standard (3): Did the bank include in its account agreement the due 
diligence policy in regard to communicating with the account holders during and after 
the dormancy period ends? 
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The information is not available. 
2 Arab National Bank The information is not available. 
3 Al Rajhi Bank The information is not available. 
4 Saudi Investment Bank The information is not available. 
5 Samba Bank The information is not available. 
6 Banque Saudi Fransi  The information is not available. 
7 Alinma Bank The information is not available. 
8 Saudi British Bank  The information is not available. 
 
The Due Diligence Standard (3) shows that none of the eight banks include a due 
diligence policy for dormant and unclaimed accounts in their account agreements. The 
Current Law requires banks to have due diligence policy and procedures for dormant and 
unclaimed accounts. There are three possible explanations for why no bank has 
incorporated these policies into their agreements. First, it is possible that the banks might 
not have the due diligence policy and procedures, so the banks did not comply with The 
Current Law. This possible will lead to that SAMA as supervisor over the banks has failed 
to monitor the banks’ non-compliance with The Current Law.   
Second, it is possible that the banks have due diligence policies and procedures, but 
they failed to disclose them to the account holders through the account agreement. This 
possibility shows that the banks have not practiced transparency with their account holders. 
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This non-disclosure of the due diligence policy in the agreement might result in a failure 
to apply this policy in most cases. It is not possible for a bank to apply its sufficient due 
diligence policy while it still holds a huge amount of unclaimed money in the banks and 
the owners have not reclaimed it yet.  
Third, it is possible that the banks will apply the general communication methods that 
has been mentioned above in the General Standard (5) as a due diligence policy for 
contacting the dormant and unclaimed accounts.  As in the general standard (5), three banks 
out of eight have sufficient general communication policy. For instance, the three banks 
will contact their unclaimed account holders thought mobile number, e-mail address, and 
mailing address. If the unclaimed accountholder dies, his heirs most likely will know about 
the money in the bank because they might have access to one or more of these methods of 
contact. The other five banks will use mailing addresses only to contact their unclaimed 
account holders. If the unclaimed accountholder has changed his mailing address without 
notifying the bank, the banks might not reach the accountholder or his heirs because the 
bank has the incorrect address.     
The concern is whether general communication methods constitute sufficient due 
diligence for dormant and unclaimed accounts. This concern cannot be evaluated 
adequately because the banks have refused to publish the total number of unclaimed 
accounts. Therefore, SAMA has to undertake its obligation and evaluate the dormant and 
unclaimed accounts annual report to know whether or not the banks’ policies are efficient. 
For instance, if SAMA finds out that the numbers of the dormant and unclaimed accounts 
have decreased, that means the banks are working on an efficient way to help the owners 
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to retrieve their money. SAMA must formally supervise the banks to have an efficient 
banking system that protects the interest of both the banks and the account holders.   
Due Diligence Standard (4): How long will the unclaimed money be held in the bank?   
No.  Name of the Bank Result 
1 Saudi Hollandi Bank The information is not available. 
2 Arab National Bank The information is not available. 
3 Al Rajhi Bank The information is not available. 
4 Saudi Investment Bank The information is not available. 
5 Samba Bank The information is not available. 
6 Banque Saudi Fransi  The information is not available. 
7 Alinma Bank The information is not available. 
8 Saudi British Bank  The information is not available. 
 
The Due Diligence Standard (4) shows that the banks have unjustly enriched 
themselves at the expense of their account holders. The bank will hold the unclaimed 
money until the rightful owners reclaim it. The bank will benefit from utilizing the 
unclaimed money. In the absence of a will, the heirs may not know about the money in the 
bank. This may cause harm to the heirs because they will not receive their full shares. If 
the bank does not apply a sufficient due diligence policy to reach the rightful owners, such 
as the bank should sent once time a letter to the last mailing address of the accountholder 
to notify him about his account status. The bank here is unjustly enriched at the expense of 
the rightful owners.  
o Conclusion: 
Based on the examination, none of the eight banks’ opening account agreements have 
met the two standards. The examination shows that all the eight banks are not transparent 
with their account holders, which results that all of the eight agreements contain uncertainty 
(the Gharar). The examination also shows the account holders are in a vulnerable position 
because they lack knowledge of the terms and conditions of the account agreements. This 
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examination shows that the banks have not considered the account holders’ interests in 
their creating the account agreements. The Banking Expert has been an employee at an 
Islamic bank in Saudi Arabia for more than 10 years.689 He claims SAMA should set up 
some terms that the banks should include in their agreements, including the due diligence 
policies for dormant and unclaimed accounts. SAMA should review the banks’ agreement 
terms to determine what is in the best interest of the account holders and reject any terms 
causing the Gharar (the Banking Expert.)690  
 According to the examination, the banks are not fully complying with the corporate 
governance in Islam that requires a Shariah board to be acting in a sufficient way. The 
examination shows that the Shariah boards of the banks are not efficient in acting on behalf 
of the account holders by reviewing and certifying the banks’ agreements. The weakness 
of the Shariah board prevents the board from fulfilling its obligations to apply the binding 
Islamic rules in the bank’s opening account agreement.     
 
 
 
 
 
 
 
 
 
                                                
689 Banking Expert, Supra note 311. 
690 Id. 
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v Unjust Enrichment:  
o Introduction: 
Unjust enrichment in Arabic means “Al-ithar bila sabab”, and it could be defined as to 
gain or to receive benefits without legal cause.691 One of unjust enrichment practices is 
when a debtor procrastinates to pay back the due debt and keeps investing the money and 
enjoys its benefits. The debtor is committing unjust enrichment by increasing his income 
in unjust gain and without legal cause, because the money must be returned to its true 
owner. Another illustration, when an employer refuses to pay their employees their wages 
and enforce them to continue working. Here, the employer receives benefits without legal 
causation, which is giving something in exchange. 
The Islamic scholars state many principles in related to forbidding unjust enrichment. 
Some scholars interpret verse 4.29 “O you who have believed, do not consume one 
another's wealth unjustly but only [in lawful] business by mutual consent” that is the 
ground rules of unjust enrichment.692 Imam Ezz Ibn Abdulsalam said; this previous verse 
of the Quran is a binding rule for acquiring and trading private wealth.693 Imam Shafi’i also 
said; private property has only belonged to its true owner, and cannot be acquired in illegal 
way, such as taking without its owner’s consent.694 Imam Ibn Rajab stated; a private wealth 
that was acquired without legal cause must be returned to its true owner.695 The scholars’ 
principles emphasize that private property should be under the owner’s control.    
                                                
691 See BHALA. Supra note 56, at 697. See, Dickson, B. (1995). Unjust enrichment claims: a comparative overview, 100, 
The Cambridge Law Journal, 54(01), 100-126, For more information about unjust enrichment in different legal systems. 
692 The Quran. 4.29. 
693 IMAM IBN TAYMIYAH, QAWA'ID AL-NURANIYAH AL-FIQHIYAH, 115-116 (1950). See also, AL-KUBAISI. A, AL-ITHAR 
BILA SABAB in THE SHARAH LAW, 373, (1986).     
694 IMAM SHAFI'I, KITAB AL-RESALAH, at 95. See also, AL-KUBAISI, Supra note 692, at 370-371.  
695 AL-KUBAISI, Supra note 692, at 377.  
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First, I will explain the unjust enrichment claim. After that, I will state the unjust 
enrichment conditions, and I will explain these conditions by examples. Then, I will apply 
the unjust enrichment claim to the unclaimed money issue in Saudi Arabia to argue that 
the banks are committing unjust enrichment by not doing sufficient due diligence policy to 
find the unclaimed money owners.    
o Unjust Enrichment Conditions:  
Unjust enrichment is an act that makes someone gets or enjoys benefits at the expense 
of someone else’s private property without having a legal right.696 To have an unjust 
enrichment claim, it requires meeting three conditions. 697  For a plaintiff to bring a 
successful claim of unjust enrichment, he must prove that the defendant (1) benefitted from 
committing an action that (2) caused harm to the plaintiff and (3) was illegal.698  
 The first condition is to commit an action, which results in a benefit to the defendant.699 
When the bank uses its customers’ deposits to make profits. These profits will be added to 
the bank’s financial statement, and as a result will increase the banks’ income. This act 
alone is legal because it is based on the opening account agreement between the bank and 
its customers. This act alone could not be used to the raise unjust enrichment claim. 
The second condition is this act causes harm or hardship to the plaintiff.700 When the 
bank (defendant) holds the unclaimed money and does not do the sufficient due diligence 
efforts to return it to its owners (plaintiff) that will harm the account holders from retrieving 
their money. The bank by keeping the unclaimed money in its hands that will prevent the 
                                                
696 AL-FASALIY. AL-TAIEB, THE GENERAL THEORY of OBLIGATION, 233 (1991. See also, Seavey. W. A, Problems in 
Restitution, 257, Okla. L. Rev., 7, (1954). For more information about the definition of unjust enrichment.   
697 AL-FASALIY, Supra note 695. at 234-235.  
698 Id. at 234-237.   
699 Id. 
700 Id. 
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true owners from receiving benefits of their money. In contrast, if the harm or suffering 
caused by someone else other than the not the bank (defendant) such as the plaintiff was 
negligence. There are will not be a claim of unjust enrichment against the bank.701 
The third condition is the action that causes harm should not have a legal ground.702 
When the bank holds unclaimed money and does not do the sufficient due diligence to 
communicate with the owners to help them get their money back, the Islamic law supports 
prohibiting banks from holding unclaimed money without completing sufficient due 
diligence to find the owners.  The statutory law should be amended to reflect the aims of 
the Islamic law. This action is against the ownership principle and the Islamic inheritance 
rules. Therefore, the bank unjustly enriches at the expense of the unclaimed money owner 
either the accountholder or his heirs.  
The claim of unjust enrichment requires that the plaintiff must prove that the defendant 
(1) benefitted from committing an action that (2) caused harm to the plaintiff and (3) was 
illegal. Once the requirements are met, the harmed person can bring an unjust enrichment 
claim. After proving the claim, the unjustly enriched person has to return the object that 
owned by the harmed person, and the claim might be subject to other compensation because 
of the harm and its consequences.703 If the claimer failed to meet one or more of the 
requirements, there will be no right to bring the claim of unjust enrichment.  
o Unjust Enrichment and Unclaimed Money: 
 The Current Law allows the banks to be unjustly enriched at the expense of depositors. 
The law declares that all banks should establish policies that regulate the communication 
between the bank and its inactive and dormant account holders during the dormancy 
                                                
701 AL-FASALIY, Supra note 695. at 234-235. 
702 Id. at 237.   
703 Id. at 238-240.   
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period.704 SAMA as an issuer of The Current Law and its duty to practice supervision over 
the banks does not specify sufficient efforts that banks should do to contact the inactive 
account holders. SAMA gives the banks the right to establish a communication policy but 
does not state what minimum communication constitutes sufficient due diligence.  
The banks will apply their communication policies in the opening account agreements 
as in what methods the bank will communicate inactive and dormant account holders 
during the dormancy period, which might lead to make the bank unjustly enriches due to 
insufficiency. Saudi Investment Bank’s agreement that includes the bank will send notice 
to the accountholder’s mailbox that is related to his account.705 In the same agreement, if 
the accountholder has changed his mailbox or the mailbox has no longer being used by the 
accountholder that will result the accountholder is losing his right against the bank of not 
receiving notices in related to his account.706 This agreement shows that the mailbox is the 
only method that the bank will contact inactive and dormant account holders to inform 
them about their accounts’ status. Due to the insufficient due diligence communication 
methods, the unclaimed money owners may not know about the money in the hand of the 
bank if the mailbox is the only communication method. Based on these facts, the chance 
of the unclaimed money owner to retrieve his money is few. As a result, the money will 
stay in the bank and the bank will enrich at the expense of the unclaimed money owners 
without more effort to contact the true owner.  
To have an unjust enrichment claim, there should be an action that makes the bank 
unjustly benefit from unclaimed money. The bank will invest its customers’ deposits in 
                                                
704 SAMA. Supra note 16, at 25. 
705 Saudi Investment Bank. Terms and Conditions of Current Account, No. 5, at 4. (See the attachment). 
706 Id. 
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both ways while the money is available on demand, and after considering the money as 
unclaimed pooling it into a special account. After the money is classified as unclaimed, the 
money will stay under the bank’s control and no one can demand it until it is going through 
certain processes. The unclaimed money will be used in transactions by the bank as other 
deposits. The actual money will be traded it in the market and the record that shows the 
amount of unclaimed money and who is the owner will be only in the bank’s system. These 
transactions increase the bank’s profits. Therefore, the bank is gaining benefits of the 
unclaimed money.  
When banks pool unclaimed money, the rightful owners are harmed because they lose 
their right to control and enjoy their money. After closing dormant accounts and pooling 
unclaimed money, the bank does not require making sufficient efforts to contact the 
unclaimed money owners and help them retrieving their controlling and enjoying rights. 
Due to the failure to find the unclaimed money owners results that the unclaimed money 
will be remained in the bank’s hand without limitation until the rightful owner reclaims it. 
This failure for not making sufficient due diligence will result that the rightful owners in 
most cases will not be enabled to retrieve their money because of insufficiency.    
The bank by not making sufficient efforts to find the unclaimed money owners violates 
some of the Islamic laws and principles. The Islamic law governs the right to control and 
to enjoy the private wealth to the rightful owners, and this act will not make the rightful 
owners enable to practice these rights due to the luck of the information about their 
unclaimed money in the bank. The Islamic law also prohibits any act that prevents heirs 
from receiving their full shares, and this act will reduce the heir’s shares by keeping the 
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unclaimed money in the hand of the bank without doing sufficient due diligence to give 
the heirs their money.   
Applying the conditions of unjust enrichment on the unclaimed money in the hand of 
the bank will result that the bank unjustly enriches at the expense of the unclaimed money 
owners. The bank is making benefits of keeping investing the unclaimed money, which 
will increase its income. The bank also by pooling the unclaimed money and by not making 
sufficient efforts to contact the rightful owners causes harm to the owners of losing their 
enjoying and controlling rights, which may result loss the money itself. The bank has no 
legal ground to practice an absolute control over the unclaimed money and to prevent the 
rightful owners form getting their money back. 
The bank is liable for its unjust enrichment actions. The bank should return the 
unclaimed money to its rightful owners to stop unjust enrichment action. The unclaimed 
money owners have the right, after proving this unjust action to file a compensation claim 
against the bank by not acting in sufficient due diligence way to enable the rightful owner 
getting their money back. In this way the bank will be obligated to contact unclaimed 
money owners in the sufficient way to avoid any compensation claim in future.   
o Conclusion: 
The unjust enrichment claim is a consequence of incomplete of The Current Law and 
the insufficiency of the banks’ due diligence policies and procedures. SAMA allows the 
banks to keep the unclaimed money without reviewing the banks’ due diligence policies 
and procedures to evaluate, whether or not these policies will preserve to account holders 
to their ownership rights. The Current Law causes harm to the rightful owners of losing 
some opportunities to benefit of their money because the law did not command the banks 
to binding principles that should be in their due diligence policies and procedures.  
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The Current Law conflicts with the some of the Islamic binding rules, which classifies 
the law as unconstitutional law. The Current Law did not apply the ownership rights in 
Islam by not allowing the rightful owners to have control over their money. The law also 
conflicts with the Islamic inheritance law and the heirs in an absence of a will may not 
receive their full shares due to want of knowledge about the money in the banks. The 
Current Law should be reformed in accordance with the Islamic law and the norms of the 
society to prevent the claim of unjust enrichment.         
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Ø Introduction:  
Islam emphasizes using the Maslahah (public interest) concept in Islamic Jurisprudence 
by setting or adopting legal rules that benefit the public welfare without overruling the 
primary sources of Islam. 707  Islam also classifies protecting private property from 
illegitimate acts as one of the essential objectives of Islam.708 From these two perspectives, 
there is a need to adopt legal rules of unclaimed property from other jurisdictions that do 
not conflict with the primary sources of Islam. People would benefit from the adoption of 
unclaimed property laws because it would create a process of the due diligence for banks 
that would be sufficient in finding the rightful owners. It would also provide a safeguard 
to ensure a secure return of unclaimed money to its owner.   
Adopting legal rules of unclaimed property from other jurisdictions will improve the 
bank transparency. The unclaimed property law models command the banks to include in 
their agreements the dormant account rules.709 The unclaimed property law models also 
require the banks to publish  names of unclaimed money in the newspapers.710 Therefore, 
the bank transparency is a way to restore rightful owners’ ability to control and enjoy their 
wealth.   
In this chapter, I will first give real-life examples of practicing transparency to find 
rightful owners by using social media in Saudi Arabia. Second, I will present some 
effective models of unclaimed money law from around the world, including the United 
States, Malaysia, Qatar, Switzerland, and the United Kingdom. 
                                                
707 See Al-GHAZALI. Supra note 453 & Nik. Supra note 363. For more the understanding of the Maslahah (public interest) 
in the Islamic law.   
708 See Chapter Three-Argument 1- Section: The Islamic Objectives for more information about protecting the essential 
objectives in Islam.  
709 See Qatar model. Supra note 788, § 7 (3). 
710 See New York model. Supra note 725, § 302. 
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Ø The Recent Impact of Social Media on Finding Missing and Absent 
Persons: 
Social media has many features to help find missing people. Social media enables the 
simple and fast spread of information around the world through the Internet.711 An average 
person could post online and this post would be capable of reaching most people who use 
the Internet without costing a single penny. For example, the International Committee of 
the Red Cross has established a website called “restoring family links” to help families find 
their missing relatives.712  Thus, social media can be extremely useful and mostly free of 
charge to help find missing people.    
In Islam, there are tools that serve to protect people and their objects. Whether the use 
of these tools is considered necessary or commendable depends on the object.713 The use 
of social media to find missing people in order to return to them their objects, such as their 
private property, will be a benefit to them.714 Islam protects private property under the 
essential objectives, and any tool could be used to reach that same goal would be a 
necessity.715 Using the necessary tools to protect people and their objects would prevent 
any violation of Islamic rules.      
• Real Examples of Practicing Transparency in Saudi Arabia:  
Corporations such as banks and public trading companies in Saudi Arabia practice 
confidentiality to protect their clients’ information and money.716 For example, if a bank 
                                                
711 Chaudh. M, The Influence of New Social Media On Inheritance Share of a Missing Person in Islamic Jurisprudence, 
(2012) (the Islamic University in Gaza) (on file with author) at 74. 
712 The ICRC, http://familylinks.icrc.org/en/Pages/home.aspx 
713 Omer. O, The objectives of the Islam at Imam Ezz Ibn Abdulsalam, 278, Omdurman Islamic University, 278-280 
(2003). 
714 Chaudh, Supra note 710, at 83. 
715 Id. at 84. See, Chapter Three-Argument 1- Section: The Islamic Objectives for more information about protecting the 
essential objectives in Islam.   
716 SAMA. Supra note 276, § 19. 
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publishes a list of clients who have unclaimed money at that bank, criminals might use this 
information to commit fraud. In contrast, banks might follow certain policies to protect 
their clients’ information and money, while also trying to return unclaimed money to its 
rightful owner.  
For example:   
1. Savola Group is a public trading company in Saudi Arabia that has established 
a special website to help the families of shareholders retrieve unclaimed 
dividends.717 This company has a policy that expects an inquirer to know the 
full name of the owner of the unclaimed dividends. Therefore, the inquirer 
must submit a copy of the shareholder’s national ID card along with a 
completed application, proving knowledge of the requisite information. Then, 
the company will verify the information in an effort to protect its clients’ 
wealth and pay the unclaimed dividends to their rightful owners.        
2.  The Saudi Basic Industries Corporation (SABIC) has also established a 
website that lists the names of shareholders with unclaimed dividends.718 
According to reports, the estimated total of unclaimed dividends from 1986 
until 2010 were $162 million.719 The company has promoted this list in local 
newspapers in addition to the main website. The company also updates the 
list on a monthly basis in order to act with due diligence in finding the 
unclaimed money owners.  
                                                
717 Savola Group,  http://www.savola.com/SavolaA/Shareholders_Information.php  
718 SABIC, https://web.sabic.com/SharesDivedend/Client/Search.aspx?v=ب  
719 Alowayed. K, SABIC is Looking for its Clients, Alriyadh Newspaper, 15376, Jul 30, 2010.   
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The two examples above show how banks that hold unclaimed money can practice 
transparency by using the Internet as a tool to reach out to unclaimed money owners 
without breaching confidentiality law.720 In addition, banks can use the Internet, social 
media in particular, to raise their account holders’ awareness of the importance of 
maintaining contact with their banks and the importance of disclosing their relationship 
with their bank to their families.    
Ø Models of Unclaimed Property Laws Around the World:  
o Introduction.  
The models of unclaimed property laws to be adopted should be effective, efficient, 
aligned with the primary sources of Islam, and sufficient to solve the unclaimed money 
issue in its own jurisdiction. For these reasons, I will select four different models to obtain 
the best rules for unclaimed money in Saudi banks. The first model is from the United 
States. Because unclaimed property is governed by state law, rather than federal law, I will 
cover unclaimed property law for banks from New York, Delaware, and Texas. The second 
model is unclaimed money law in Islamic countries. I will cover unclaimed money law for 
banks in Malaysia and Qatar. The third model is the unclaimed money law of Switzerland. 
The fourth model is the Voluntary Scheme of Unclaimed Money in the United Kingdom.  
o Unclaimed Property Law in the United States: 
• Introduction: 
 Unclaimed property law in the United States comes from the English law bona 
vacanita, which states that the crown has the right to claim ownerless property.721 In the 
                                                
720 SAMA. Supra note 276, § 19.  
721 King William. S, Bridge Too Far: Due Process Considerations in State Unclaimed-Property Law Enforcement, 1252, 
A. Suffolk UL Rev, (2011).   
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past, unclaimed property law in the United States only applied to real estate.722 The states, 
rather than the federal government, have the jurisdiction over unclaimed property.723 For 
example, ownerless land is a bona vacanita and the state can take ownership because the 
deceased owner had no a will or a next of kin. The states have since developed their 
unclaimed property laws to cover all unclaimed property, both tangible and intangible.   
Unclaimed property law has become a significant avenue for states to both increase 
their revenues and to help rightful owners find their unclaimed property. For instance, in 
2013 unclaimed property in the State of Delaware was about 16% of the total revenue and 
became third largest income source for the state.724 These huge amounts of unclaimed 
property have caused states to develop their laws to cover all types of unclaimed property, 
including gift cards.725 Unclaimed property laws in most states command the holder’s 
(business who holds the unclaimed property) required actions, date of payment and report, 
holder’s due diligence requirements, period unclaimed property must be listed for, and 
penalties for non-compliance.   
• New York, Delaware, and Texas Unclaimed Property Laws for the Banks:  
Adopting laws similar to New York, Delaware, and Texas unclaimed property laws 
will enhance The Current Law, The General Commission, and Saudi banks by establishing 
best practices for banks regarding due diligence and by helping rightful owners to find their 
                                                
722 King William. Supra note 720. 
723 History and Evolution of Current Unclaimed Property Law, State Tax Portfolios: Other Taxes (BNA) § 1600.02. 
724 Leslie Jana. S, The Best and Worst of State Unclaimed Property Laws, 2, (2009). See, Delaware Fiscal Notebook, 29, 
(2012) http://finance.delaware.gov/publications/fiscal_notebook_12/ fiscal_notebook_12.pdf.  
725 See Anita Ramasastry, State Escheat Statutes and Possible Treatment of Stored Value, Electronic Currency, and Other 
New Payment Mechanisms, .57 Bus. LAw. 475, 477-78 (2001). For more information about the developing of unclaimed 
property law in the United States. See The Consumer Financial Services Group, N.J. Eliminates Customer Data 
Collection Requirements for Gift Card Retailers, Issuers, (2013). For more information about the amendment of the 
retailers and issuers of gift cards in collecting consumer data. See Timothy R. McTaggart, & Lance S. Jacobs & others, 
Looking Back: Delaware's Comprehensive Unclaimed Property Program Reform, (2015). For more information about 
the reforming of the Delaware Unclaimed Property law. 
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money.  Each of the three models present requirements for banks regarding dealing with 
unclaimed money. The requirements for the banks are included:  
1. Dormancy period of unclaimed property before classification as abandoned 
property.     
2. Required action for banks. 
3. Methods of notification given to owners of unclaimed property.   
4. Reporting of unclaimed money and payment dates for banks.  
5. Penalty of willful non-compliance with unclaimed property law.  
6. Responsibilities of the state in the administration of unclaimed property.   
No. 1. Dormancy period of unclaimed property before classification as 
abandoned property:  
 
1 
 
New York 
Law726 
Checking 
Account 
Saving 
Account 
Negotiable 
instrument 
Safety 
deposit box 
3 years 3 years 3 years 3 years 
 
 
2 
 
 
Delaware Law727 
Checking 
Account 
Saving 
Account 
Negotiable 
instrument 
Safety 
deposit box 
 
5 years 
 
5 years 
 
5 years 
 
No specific 
provision728 
 
 
3 
  
  Texas Law729 
Checking 
Account 
Saving 
Account 
Negotiable 
instrument 
Safety 
deposit box 
3 years 3 years 3 years 5 years 
 
The table above demonstrates that all the three models have considered their citizens’ 
preferences regarding the dormancy period. For instance, New York adopts a short 
                                                
726 New York Abandoned Property Law, § 300. 
727 Delaware Abandoned Property Law, § 1170 (a) (1), (a) (2), (a) (3).  
728 Id. § 1170 (a) (3). 
729 Texas Abandoned Property Law, § 73.101, § 72.101. 
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dormancy period due to being a gateway for immigrants and businesses.730 Further, the 
short dormancy period encourages banks to contact the account holders efficiently and 
effectively to maintain active accounts. By doing this, banks can still utilize the deposits 
and avoid transferring property to the state, which would diminish their revenues. 
No. 2. Actions required for banks:  
 
 
 
 
 
1 
 
 
 
 
 
New York Law 
a. Any amount due on deposit, payment of a negotiable 
instrument, or safety deposit box that has exceeded the 
abandonment period (3 years) is classified as 
abandoned property.731  
b. Abandoned property, which is held by the bank, must 
be transferred to the State Comptroller if New York is 
the last  known address of the owner or the state of 
incorporation for the bank if no address is provided.732  
c.  Banks must publish a “notice of the names of persons” 
who have unclaimed property in a newspaper on or 
before Sept 1st each year where the abandoned property 
is payable. The “notice of the names of persons” must 
only include the names of the owners of the unclaimed 
property.733 
 
 
 
2 
 
 
 
 
 
Delaware Law 
 
 
a. Any amount due on deposit, payment of a negotiable 
instrument, or safety deposit box that has exceeded the 
abandonment period (5 years) is classified as 
abandoned property.734  
b. Abandoned property, which is held by the bank, must 
be transferred to the State Escheator if Delaware is the 
                                                
730 See Cannato, Vincent J, American Passage: The History of Ellis Island. New York: Harper Collins, (2009). See Barde, 
Robert Eric, Immigration at the Golden Gate: Passenger Ships, Exclusion and Angel Island, (2008).  
731 New York. Supra note 725, § 300. 
732 Id. § 1312.  
733 Id. § 302.  
734 Delaware. Supra note 726, § 1170. 
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2 
 
 
 
 
 
 
 
 
Delaware Law 
(2) 
 
 
last  known address of the owner or the state of 
incorporation for the bank if no address is provided.735 
c. Banks must publish a “notice of the names of persons” 
who have unclaimed property in a newspaper where the 
abandoned property is payable within 30 days after the 
yearly reporting of abandoned property to the State 
Escheator. The “notice of the names of persons” must 
only include the name and last known address of the 
owners.736 
 
 
 
3 
 
 
 
Texas Law 
a. Any account (checking or saving) that has been 
inactive, a payment of a negotiable instrument, or 
safety deposit box that has been unclaimed is 
abandoned property.737  
b.  Abandoned property, which is held by the bank, must 
be transferred to the State Comptroller if Texas is the 
last  known address of the owner or the state of 
incorporation for the bank if no address is provided.738 
 
 
 
 
 
Abandoned property laws in the three models above require the banks to annually 
publish notice of the abandoned property and list its owners in the newspapers where the 
abandoned property is payable. This is a high level of due diligence that helps the rightful 
owners know about their abandoned property and reclaim it. 
No. 3. Methods of notification given to owners of unclaimed property.   
 
1 
 
 
 
New York Law 
 
 
a. Banks must send a written notice by first-class mail at 
the last known address of the owners of abandoned 
property. If the abandoned property is valued $1000 or 
more, banks must mail a second written notice by 
                                                
735 Delaware. Supra note 726, § 1170.  
736 Id. § 1172. 
737 Texas. Supra note 728, § 73.001. 
738 Id. § 1109.001. § 73.101 
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1 New York Law 
(2) 
certified mail, return receipt requested not less than 60 
days prior the report is due.739   
 
 
2 
 
 
Delaware Law 
a. Banks must send a written notice by first-class mail to 
the last known address of the abandoned property 
owners no more than 120 days and no less than 60 prior 
the report is due if the abandoned property is valued 
$250 or more.740  
 
3 
 
Texas Law 
a. Banks must mail a written notice to the last known 
address of the owners if the abandoned property is 
valued $250 or more on or before August 1st each 
year.741 
 
 
 
 
 
The three models require banks to make final contact before the dormancy period ends. 
The bank is required to follow the sample written notice that is mentioned in the abandoned 
property law. The bank’s written notice must not contain unclear words; such as “if you 
think that you owe us money contact us.” This previous example is not a written notice 
because the receiver might interpret the notice as a general mailing, rather than a clear and 
definite notice that is intended to notify and remind the owner about his or her abandoned 
property.  
                                                
739 New York. Supra note725, § 1422 (1), (2). 
742 Id. § 303. 
743 New York. Supra note 725, § 303. 
744 Id. 
No. 4. Reporting of unclaimed money and payment dates for banks.  
 
 
1 
 
 
 
 
 
New York Law 
 
 
 
Report Due Nov 1st each year.742 
Payment Due Nov 10th each year.743 
Report Period June 30th each year.744 
 
Report  
Information745 
a. Names and last known address of 
the abandoned property owners. 
b. The amount of abandoned property.  
c. Date of last transaction. 
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743 New York. Supra note 725, § 303. 
744 Id. 
745 Id. § 303. 
746 Delaware. Supra note 726, § 1171 (a).  
747 Id. § 1173 (a). 
748 Id. § 1171 (a). 
749 Id. 
750 Texas. Supra note 728, § 74.101 (a).  
751 Id. § 74.301 (a). 
752 Id. § 74.101.  
753 Id. 
 
1 
 
New York Law 
(2) 
 
d. The nature and identifying number. 
e. Any other information that the State 
Comptroller requires.  
 
 
 
2 
 
 
 
Delaware Law 
Report Due Nov 10th each year.746 
Payment Due Nov 10th each year.747 
Report Period June 30th each year.748 
 
Report 
Information749 
a. Names and last known address of 
the abandoned property owners. 
b. The amount of abandoned property.  
c. Date of last transaction. 
d. The nature and identifying number. 
e. Any other information that the State 
Escheator requires. 
 
 
3 
 
 
 
 
 
 
 
 
Texas Law 
 
 
 
 
 
 
Report Due Nov 1st each year.750 
Payment Due Nov 1st each year.751 
Report Period June 30th each year.752 
 
 
 
Report 
Information753   
 
 
a. Names, SSN, driver license or ID, 
email address, and last known 
address of the owners. 
b. A description of the abandoned 
property, identification number, and 
a balance of each account.  
c. Date that the abandoned property 
became payable. 
d. Date of last transaction. 
e. Any other information that the State 
Comptroller requires.  
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The three models above require banks to include important information that will help 
the state search for the owners of abandoned property in the annual abandoned property 
report. Complete and accurate information in the annual report will help the state review 
and approve valid claims. The bank should be accurate during the process of the annual 
abandoned property report because any incorrect or incomplete information, such as the 
incorrect social security number, could harm abandoned property owners during the 
claiming process by preventing their ability to claim because of mismatched information.   
No. 5. Penalty of willful non-compliance with unclaimed property law.754  
 
1 
 
New York Law 
Failure to report, delay, or withhold $100 per day of the 
amount underreported, 
delay, or withhold. 755  
Failure to transfer abandoned 
property to the State Comptroller 
$100 per day + interest 
of the amount  not been 
transferred.756 
 
 
2 
 
 
Delaware Law 
Failure to report, delay, or withhold 5% each month up to 
50% of such amount757  
Failure to transfer abandoned 
property to the State Escheator 
0.5% each month up to 
25%758 
Cases of fraud 75% of value of 
abandoned property759  
 
3 
 
Texas Law 
Failure to report, delay, or withhold.   $100 daily760  
Failure to transfer abandoned 
property to the State Comptroller. 
10% per day till 
transfer 761 
                                                
754 See Tennille v. W. Union Co., 785 F.3d 422 (10th Cir. 2015). See Bronstad. Amanda, $40.5M Fee to Plaintiffs Firms 
Upheld Against Western Union, The National Law Journal, (Nov 2015). "Western Union failed to notify customers that 
their transfers hadn’t been redeemed until three or more years following the transaction, during which it charged monthly 
administrative fees and interest. Only about 15 percent of its customers responded to the notices and got refunds. If 
Western Union got no response, the money was escheated to states as unclaimed funds."  
755 New York. Supra note 725, § 1412.  
756 Id. 
757 Delaware. Supra note 726, § 1159.  
758 Id. 
759 Id. 
760 Id.§ 74.709. 
761 Id. § 74.705.  
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Penalties are an effective way to entice banks to follow the law, which is important 
because willful non-compliance will cause harm to others. Each of the three models above 
states penalties against banks that willfully fail to report or deliver abandoned property to 
the state by the required time.  As profit-driven organizations, banks have motivation 
comply with the dates of reporting and payment to avoid any chance of fraud, which would 
diminish their profit and damage their reputations.  
No. 6. Responsibilities of the state in the administration of unclaimed property. 
 
 
 
 
 
1 
 
 
 
 
 
 
 
 
 
 
New York Law 
 
 
 
 
 
 
 
 
 
a. The State Comptroller must maintain public records 
and practice confidentiality with private 
information.762  
b. The State Comptroller must publish a list of all 
abandoned property, names of the owners, and their 
addresses on the website for the Office of the New 
York State Comptroller.763   
c. The State Comptroller must practice duty of care and 
custody over abandoned property.764  
d. The State Comptroller must review and approve all 
valid claims 765  and deliver or pay the abandoned 
property to its rightful owner.766  
e. The State Comptroller must reimburse banks that have 
paid abandoned property to its rightful owner after 
reviewing the claim.767 
 
                                                
762 New York. Supra note 725, § 1401.   
763 Id. § 1402.   
764 Id. No, § 1404.  
765 Id. No, § 1406.  
766 Id. No, § 1407.  
767 Id. § 400.  
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2 
 
 
 
 
 
 
 
 
 
 
 
Delaware Law 
 
 
 
 
 
 
 
a. The State Escheator must maintain a public record and 
practice confidentiality over all other information.768 
b. The State Escheator must publish the list of  
abandoned property owners in October each year.769 
c. The State Escheator must practice the care and 
custody over the abandoned property and claims.770 
d. The State Escheator must review and approve all valid 
claims.771  
e. The State Escheator has the right to examine banks’ 
records at reasonable times after notifying the 
banks.772  
f. The State Escheator must send a written notice to 
abandoned property owners’ last known address via 
first-class mail.773  
 
 
 
 
3 
 
 
 
 
 
 
 
 
 
 
Texas Law 
 
 
 
 
 
 
a. The State Comptroller must maintain public records. 
774 
b. The State Comptroller must make the list of the 
abandoned property owners available for public 
inspection.775   
c. The State Comptroller must notify owners by the most 
efficient and effective method.776 
d. The State Comptroller must maintain and review all 
abandoned property claims, approve all valid claims,  
and deliver abandoned property to its rightful 
owners.777  
                                                
768 Delaware. Supra note 726, § 1141. 
769 Id. § 1142 (a).  
770 Id. § 1144 (a).  
771 Id. § 1146 (b).  
772 Id. § 1155 (a). 
773 Id. § 1223 (1). 
774 Texas. Supra note 728, § 74.601.  
775 Id. § 74.307.   
776 Id. § 74.201.  
777 Id. § 74.501.  
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3 
 
 
Texas Law(2) 
e. The State Comptroller must reimburse the banks that 
deliver valid abandoned property claims to its rightful 
owner.778   
f. The State Comptroller should invest all abandoned 
property that is valued $50,000 or more.779 
g. The State Comptroller is subject to audit by the state 
auditor to ensure legal compliance.780 
 
The state must also fulfill its duties to help rightful owners retrieve their abandoned 
property. The state must play an effective role dealing with abandoned property not only 
through practicing a duty of care and custody, but also by having sufficient due diligence 
policies. The state also should work with banks to solve any problem that might negatively 
affect the process of reunite the abandoned property with its rightful owner.  
o Unclaimed Money Law in Islamic Countries:  
• Introduction:  
Malaysia and Qatar are Muslim-majority countries that have unclaimed money laws 
that are based on Islamic Jurisprudence. Unclaimed money in Malaysia is governed by the 
Unclaimed Money Act 1965.781 Unclaimed money in Malaysia goes to the Registrar of 
Unclaimed Money after the dormancy period ends.782 The law in Malaysia also requires 
the publishing unclaimed money owner names in newspapers in an effort to help make 
rightful owners aware of their unclaimed money.783 The Unclaimed Money Act 1965 helps 
the rightful owners control and enjoy their money.   
                                                
778 Texas. Supra note 728, § 74.502.  
779 Id. § 74.601. 
780 Id. § 74.603. 
781 The Unclaimed Money Act 1965.  The act has been revised many time. The first amendment was in 1989 and then 
was revised again in 2001 and 2006.  
782 Id. § 10.  
783 Id. § 10.A (1).  
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The unclaimed money law in Qatar is a chapter in the Instructions to Banks in Qatar.784 
Unclaimed money in Qatar goes to the General Authority for Minor Affairs after the 
dormancy period ends. 785  The law in Qatar requires banks to publish the names of 
negotiable instrument-issued customers and safety deposit box owners in two local 
newspapers in both Arabic and English.786 The law in Qatar requires banks to include the 
policies and procedures regarding dormant and unclaimed money and the process of 
transferring unclaimed money to General Authority for Minor Affairs in their agreements 
and account statements.787  These two Islamic models of unclaimed money law have been 
revised many times through the legislature in an effort to achieve an effective practice and 
protection of unclaimed money.  
• The Unclaimed Money Law for the banks in Malaysian and Qatari:  
The Malaysian and Qatari models will play an important role as helpful examples for 
unclaimed money in Saudi banks. The two models will show both the banks and the 
governments’ responsibilities regarding unclaimed money, which include the following:  
1. The dormancy period of property before classification as unclaimed property.     
2. Due diligence for banks during the dormancy period.  
3. Requirements for banks after the dormancy period lapses.   
4. Reporting of unclaimed money and payment dates for banks.  
5. Penalties of non-compliance with unclaimed money laws.  
6. Responsibilities of the unclaimed money administration.  
                                                
784 Instructions to Banks, Chapter Five, QA § 1 (4), (Sept 2013). In 2005, the Qatar Central Bank has revised the 
Instructions to Banks by giving the General Authority for Minor Affairs jurisdiction over the unclaimed money after the 
dormancy period ends.   
785 Id. § 12.  
786 Id. § 2 (3). 
787 Id. § 7 (3).  
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No. 1. The dormancy period of property before classification as unclaimed property:  
1 Malaysia Unclaimed 
Money788 
Checking 
Account 
Negotiable instrument Safe deposit box 
7 years 1 years No specific 
provision 
2 Qatar Unclaimed 
Money 
10 
years789 
10 years for negotiable 
instruments drawn out 
in Qatar 790 
2 years791 
 
The dormancy period table above shows that the two models have given banks a 
maximum dormancy period for checking accounts. One possible explanation for this 
requirement is that the maximum dormancy period encourages banks to make significant 
efforts to reach dormant account holders. These two models may have also considered their 
citizens’ preferences by giving them more time to retrieve their dormant money from the 
banks. For instance, it is common in Gulf Countries, including Qatar, for people use 
checking accounts as savings accounts by depositing money and leaving it for an extended 
period of time, usually five to ten years.792   
No. 2. Due diligence for banks during the dormancy period:  
 
 
1 
 
 
 
Malaysia 
Unclaimed 
Money 
 
Banks must mail a written notice to the last known address 
of the dormant accountholder as a reminder of the dormant 
account:793 
                                                
788 The Unclaimed Money Act 1965, MA § 8. 
789 Instructions to Banks, Chapter Five, QA § 1 (4), (Sept 2013). 
790 Id. § 2 (3). 
791 Id. § 6. 
792 The idea of opening a saving account in the Golf countries is uncommon due either to not making the money available 
on demand or because of the banking interest (Riba), such as some banks require to not withdraw the saving account 
balance less than a year of the depositing the money in the saving account. See Samba Saving Account information, 
https://dxb.samba.com/ENGLISH/CONSUMER/HTML/CONSSAVINGSACCOUNT_01_01_en.html  
793 The ABM Rule Section D(v) Dormant Accounts.  
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1 
 
 
 
 
 
Malaysia 
Unclaimed 
Money(2) 
a. If the balance is RM10 ($2.34) or less, the bank 
should inform the accountholder that the account 
might be closed. 
b. If the bank does not receive a response from the 
accountholder, the bank should mail a second 
written notice within 3 months after the first notice. 
c. If the bank does not receive a response from the 
accountholder after the second written notice, the 
bank may close the dormant account and use the 
balance as service fee. 
d. If the balance is more than RM10 ($2.34), the 
account will usually be charged with a dormant 
account service fee, until the balance becomes  
RM10 ($2.34) or less, or until the dormancy period 
ends, whichever is first. 
e. Banks should pay the valid claim to its rightful 
owner after review and approval of the claim.794  
 
 
 
 
 
2 
 
 
 
 
 
 
 
 
 
 
 
Qatar Unclaimed 
Money 
 
 
 
 
 
a. Banks must include the policies and procedures of 
dormant and unclaimed money, including the 
dormancy period and the process of transferring 
unclaimed money to the General Authority for 
Minor Affairs, in their account opening agreements 
and account statements.795 
b.  Banks must maintain and practice a duty of care on 
dormant accounts by disallowing any transaction 
and by supervising these accounts along with the 
high bank department.796  
c. Banks must continue sending and mailing account 
statements and notifications to the dormant 
                                                
794 MA. Supra note 787, § 10 (5).  
795 QA. Supra note 788, § 7 (3). 
796 Id. § 1 (1). 
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2 
 
 
 
 
 
 
 
Qatar Unclaimed 
Money(2) 
accountholder and make its best effort to sufficiently 
remind the account holder about the dormant 
account.797  
d. For negotiable instruments drawn outside of Qatar 
and not yet claimed, the bank must deposit the 
amount to the issuing customer to his or her banking 
account or contact directly.798  
e. Banks must contact the safety deposit box owner in 
an effective way, either through the provided contact 
information or by an active bank account.799 
 
The two models have set a sufficient due diligence standard in their unclaimed money 
law before the dormancy period ends. The due diligence standard requires banks to be more 
effective in reminding account holders about their dormant accounts. Further, the Qatar 
model requires banks to include the rules of dormant and unclaimed money in their 
agreements and account statements. This is a high standard of due diligence and 
transparency in dealing with unclaimed money. Conversely, if the law was silent about the 
due diligence standard for banks, an insufficient communication procedure may result, 
which would be ineffectual in helping the rightful owners know about their unclaimed 
money.  
 
 
 
 
                                                
797 QA. Supra note 788, § 1 (2). 
798 Id.§ 2 (1). 
799 Id. § 6.  
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No. 3. Requirements for banks after the dormancy period lapses: 
1 
 
 
Malaysia 
Unclaimed 
Money 
 
a. Banks must maintain a record of all unclaimed 
money after the dormancy period ends.800   
b. Banks must send the unclaimed money record to the 
Registrar of Unclaimed Money.801  
 
 
 
 
 
 
2 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Qatar Unclaimed 
Money 
 
 
 
 
 
 
 
 
 
 
 
 
a. Banks must transfer all unclaimed money to the 
General Authority for Minor Affairs.802  
b. Banks must maintain copies of all records and 
documents that have been sent to the General 
Authority for Minor Affairs.803  
c. Banks must send a list of unclaimed money owners, 
amounts, and all other pertinent information to the 
Qatar Central banks.804  
d. Banks must publish in two local newspapers in both 
Arabic and English, the names and amounts of 
unclaimed negotiable instruments and give one 
month to reclaim before transferring the amount to 
the General Authority for Minor Affairs.805 
e. Banks must publish in two local newspapers, in both 
Arabic and English, the names of unclaimed safety 
deposit boxes and give three months to reclaim 
before transferring the contents to the General 
Authority for Minor Affairs.806 
f. After the safe box has remained unclaimed for three 
months, banks must obtain a court’s permission to 
open the unclaimed safety deposit box and transfer 
                                                
800 MA. Supra note 787, § 10 (1). 
801 Id.  
802 QA. Supra note 788, § 1 (6). 
803 Id. § 7 (2). 
804 Id. § 1 (4). 
805 Id. § 2 (3). 
806 Id. § 6 (1). 
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2 Qatar Unclaimed 
Money(2) 
the contents to the General Authority for Minor 
Affairs.807 
     
  The two models require the banks to transfer unclaimed money to the unclaimed 
money administration after the dormancy period ends. The two models reduce in continue 
to keep the unclaimed money in the banks, which compel banks to make their best effort 
in contacting with the account holders to activate their accounts to continue utilizing the 
money.  
                                                
807 QA. Supra note 788, § 6 (2). 
808 MA. Supra note 787, § 10 (2). 
809 Id. 
810 Id. 
811 Id. 
812 QA. Supra note 788, § 1 (6). 
813 Id. 
814 Id. 
815 Id. § 1 (6), § 2 (3), § 3 (6). 
816 Id. § 1 (6), § 2 (3), § 3 (6). 
817 Id. § 1 (6), § 2 (3), § 3 (6). 
No. 4. Reporting of unclaimed money and payment dates for banks.  
 
1 
 
Malaysia 
Unclaimed 
Money 
Report Due March 31st each year808 
Payment Due March 31st each year809 
Report Period Dec 31st of last year810 
Report 
Information 
a. All information about unpaid 
unclaimed money811 
 
 
 
2 
 
 
 
 
 
 
Qatar Unclaimed 
Money 
 
 
 
Report Due Every 3 months812 
Payment Due Every 3 months813 
Report Period Every 3 months814  
Report 
Information 
a. Names of unclaimed money 
owners815 
b. Identification numbers816   
c. Any other available information817  
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The two models require banks to report unclaimed money after the dormancy period 
ends. This report should include accurate information of the unclaimed money owners. The 
information will help the unclaimed money administration find and pay the rightful owners 
their unclaimed money. The information also will prevent penalties that may be charged to 
the bank for making an invalid report.  
No. 5. Penalty of non-compliance willfully with Unclaimed Money Act.  
 
1 
 
Malaysia 
Unclaimed 
Money 
Failure to report, delay, or 
transfer. 
RM25,000 ($5850) + 
RM100 ($23) each day of 
continued failure819 
Failure to cooperate with the 
Registrar or found an error in 
the records of books during 
the audit. 
RM5,000 ($1170)820 
2 Qatar Unclaimed 
Money 
Failure to report, delay, or 
transfer. 
500,000 Riyals 
($137,000)821 + 100,000 
Riyals ($27,000) each day 
of continued failure822 
 
Complying with the unclaimed money law is not optional for banks under these two 
models. The law would not be effective and respected without imposing fines for 
noncompliance. Penalties have a negative impact on banks finances and reputations. Banks 
will avoid these negative repercussions by confirming the report’s contents and promptly 
transferring the funds to the unclaimed money administration.  
                                                
818 QA. Supra note 788. § 3 (6). 
819 MA. Supra note 787, § 10 (4). 
820 Id. § 12 (4). 
821 Instructions to Banks, Chapter Eleven, QA § 210 (5,6). 
822 Id. § 216.  
2 Qatar Unclaimed 
Money(2) 
d. Copies of the counting session of 
unclaimed safe boxes818  
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No. 6. Responsibilities of the unclaimed money administration.  
 
1 
 
 
Malaysia 
Unclaimed  
 
a. The Registrar of Unclaimed Money must review and 
pay all valid claims.823  
b. The Registrar of Unclaimed Money must publish a list 
of all unpaid unclaimed money in the Gazette.824  
c. The Registrar of Unclaimed Money has the right to 
perform audits on bank records and other related 
documents without fees and with written notice.825  
 
 
2 
 
 
Qatar 
Unclaimed 
Money 
a. The General Authority for Minor Affairs must maintain 
all unclaimed money records and practice a duty of care 
over unclaimed money.826 
b. The General Authority for Minor Affairs must review 
and pay all valid claims.827  
c. The General Authority for Minor Affairs must contact 
unclaimed money owners through registered mail to 
remind them about their unclaimed money.828 
d. The Ministry of Finance has the right to audit the 
General Authority for Minor Affairs’ records and 
financial statements.829   
 
The unclaimed money administration should perform its obligations under Islamic law 
and protect unclaimed money. The desired result regarding unclaimed money law is 
allowing the rightful owners control and enjoy their wealth. If the unclaimed money 
                                                
823 MA. Supra note 787, § 10 (6). 
824 Id. § 10 A (1). 
825 Id. § 12 (1).  
826 41 Amiri Decree, Regulation of General Authority for Minor Affairs, QA § 4, § 17, (2014).  
827 Id. § 4 (6), § 12 (3).  
828 Id. § 4 (6).  
829 Id. § 19. 
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administration failed to achieve this result, it would harm the rightful owners and violate 
Islamic law by preventing the rightful owners from controlling and enjoying their money.  
o Unclaimed Money Law in Switzerland: 
• Introduction: 
The Swiss Banking Act has helped in returning roughly 52 million francs to its rightful 
owners.830 Through history, banks in Switzerland have been used by some of the wealthiest 
people in the world due to of their client-bank privacy.831 Nowadays, the Swiss Banking 
Act has reduced client-bank privacy and requires banks to search for dormant account 
holders. The Swiss Banking Act also directs banks to publish the names of dormant account 
holders in order to help the rightful owners know about their money. The Swiss Banking 
Act requires banks to transfer dormant account money to the Banking Ombudsman as an 
unclaimed money center. This law has changed the climate of banking practice in 
Switzerland.   
• Swiss Banking Act 2014: 
The Swiss Banking Act regulates the dormant accounts under section (the Banking 
Ordinance).832 The Banking Ordinance establishes:  
1. Length of disuse before classification as dormant property. 
2. Due diligence for banks during the dormancy period.  
                                                
830 Swiss Bankers Association, Dormant assets,  http://www.swissbanking.org/en/dormant-assets.htm  
831 Swiss Bankers Association. Supra note 829. 
832 The Swiss Banking Act 1943 did not state the period that the non-account will be dormant. In The Swiss Banking Act 
1943- section XIIIa (4) “The Swiss Federal Council determines when assets are considered to be dormant”. The 
independent committee of eminent persons (ICEP) investigation list account owners of Swiss bank accounts as a result 
of the 2nd World War. See DESSEMONTET, F., & ANSAY, T, INTRODUCTION TO SWISS lAW,199, 3rd ed, The Hague: Kluwer 
Law International, (2004). For more information about The Swiss Banking Act 1943 amendments. See The Claims 
Resolution Tribunal, First Report of the Claims Resolution Process, (2002). The first report states that 54,000 accounts 
that might be belong to the victims of Nazi. See Robert S. Ladd, Swiss Miss: The Future of Banking Secrecy Laws in 
Light of Recent Changes in the Swiss System and International Attitudes, 543-546, (2011). See Helga Turkuf, The 
International System of States' Checks and Balances on State Sovereignty: The Case of Switzerland, 832, (2012). For 
more information about the Swiss Banking Privacy before the amendment in 2014. 
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3. Requirements for banks after the dormancy period lapses.   
4. Reporting of unclaimed money and payment dates for banks 
5. Responsibilities of the Banking Ombudsman. 
6. Methods for banks to avoid losing contact with account holders.  
No. 1. The dormancy period of property will be classified as dormant 
property: 
1 The Banking 
Ordinance833 
Checking 
Account 
Saving 
Account 
Safe 
deposit box 
E-banking 
10 years 10 years 10 years 3 years 
 
The dormancy period of accounts seems suitable for non-resident alien account holders. 
The ten-year dormancy period gives banks ample time to reach inactive account holders. 
This is of particular significance in Switzerland because non-resident, alien account holders 
may infrequently visit or use online banking services the bank due to living out of the 
country. 
No. 2. Due diligence for banks during the dormancy period.  
 
 
 
 
1 
 
 
 
 
 
 
 
 
 
The Banking 
Ordinance 
Money834  
 
 
a. Banks should contact the dormant account holders 
by utilizing all available contact information, 
including home address, phone number, and email 
address.   
b. Banks should create a system for dormant 
accounts.  
c. Banks should protect dormant accounts from 
illegal acts. 
d. Banks should have a department responsible for 
managing and controlling dormant accounts. 
                                                
833 Swiss Banking Act, Banking Ordinance § 45. 
834 Id. § 57. See also Swiss Bankers Association, Guideline on Dormant Assets, 5-8 (2014).  
 
  
175 
1 
 
 
 
The Banking 
Ordinance Money 
e. Banks should maintain records for dormant 
accounts.  
f. Banks should archive all dormant account 
agreements. 
 
The Swiss model requires banks to follow the Banking Ordinance rules to protect 
dormant accounts and help the rightful owners. This model requires banks to use all 
available methods of contact to remind the customers about their accounts. This meticulous 
practice is especially suitable for a country such as Switzerland, which houses money for 
some of the wealthiest people from across the planet.   
No. 3. Requirements for banks after the dormancy period lapses.   
 
 
1 
 
 
 
 
 
 
 
 
 
 
The Banking 
Ordinance 
Money835 
 
 
 
 
 
 
a. Banks must report dormant accounts to the 
Banking Ombudsman. 
b. Banks must receive and examine all claims and 
approve valid claims.  
c. Banks must inform the Banking Ombudsman 
about decisions of both approved and denied 
claims.  
d. Banks must annually publish all accounts that have 
been dormant for 50 years.  
e. Banks should include names, date of birth, and last 
known address in the publication.  
 
The Swiss model reduces banking privacy in an effort to help rightful owners retrieve 
their money.  The law requires banks to publish all available information about accounts 
50 years after becoming dormant. This is an unusual, but necessary practice in a country 
like Switzerland with a long history of banking confidentiality.  
                                                
835 Swiss Banking Act. Supra note 832, §§ 45-59.  
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The report information will help the Banking Ombudsman finds rightful owners and 
helps them retrieve their money. Banks should ensure that all dormant account information 
is correct. However, the lengthy dormant account payment period seems may not 
encourage the banks contact the account holders efficiently or effectively.  
No. 5. Responsibilities of the Banking Ombudsman. 
 
1 
 
Guidelines on 
Dormant Assets837 
a. The Banking Ombudsman must receive and 
examine all dormant account claims.  
b. Approved claims must be forwarded to the 
relevant bank to be paid.  
 
The Banking Ombudsman, as the unclaimed money administrator, should perform its 
responsibilities to help rightful owners retrieve their money. The Banking Ombudsman and 
banks should work together to solve the issue of dormant accounts and raise public 
awareness about this issue.  
 
 
                                                
836 Swiss Banking Act. Supra note 832, §§ 45-59. 
837 Swiss Bankers Association, Guideline on Dormant Assets, 9-10 (2014).  
No. 4. Reporting of unclaimed money and payment dates for banks.  
 
1 
 
The Banking 
Ordinance836 
Report Due 10 years 
Payment Due 51 years after becoming dormant and being 
published 
Report 
Information 
a. Names  
b. Date of birth 
c. Last known address 
d. Authorized agent  
e. Account numbers. 
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No. 6. Methods for banks to avoid losing contact with account holders.    
 
 
 
1 
 
 
 
Guidelines on 
Dormant Assets838 
a. Banks must present their agreements and products 
in a way that allows departing customers to avoid 
the risk of leaving the relationship dormant. 
b. Banks must properly inform customers of the rules 
of dormant accounts during account openings or 
during customer visits to the branch.    
c. Banks may obtain information from customers 
regarding heirs and beneficiaries.  
d. Banks may give customers written materials 
regarding dormant accounts.  
 
These guidelines will reduce the instances of dormant accounts. Additionally, if the 
bank charges its customers for revoking the relationship, the chance of having dormant 
accounts will increase. These guidelines also encourage the bank to raise their customer 
awareness about the risk of leaving their accounts dormant. Finally, the Swiss Banking Act 
seems good in the paper, but the banks practice is not perfect because of the long dormancy 
period, which will not encourage the banks to protect the interest of the account holders.    
o Unclaimed Money in the United Kingdom:  
• Introduction: 
In the United Kingdom, the government and banks work together to protect and utilize 
unclaimed money.839 In 2006-2007, the estimated total of unclaimed money held by the 
banks was approximately £400 million to £500 million.840 The United Kingdom legislation 
                                                
838 Swiss Bankers Association. Supra note 836, at 4-5.   
839 See The U.K legislation government, Dormant Bank and Building Society Accounts Act, (2008). This act is for 
England, Wales, Scotland and Northern Ireland and issued by the U.K legislation government. See U.K legislation 
government for more information http://www.legislation.gov.uk 
840 House of Commons Treasury Committee, Unclaimed Assets Within the Financial System, 3, 11th Report of Session, 
(2006–07).  
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government and the banks have agreed to create an optional unclaimed money system to 
report and transfer unclaimed money to the government, which would not be binding.841  
The optional unclaimed money system will help banks, unclaimed money owners, and 
society. The optional unclaimed money system will help the banks by reducing the cost of 
operating dormant accounts.842 The optional unclaimed money system will also help find 
rightful owners by having sufficient communication policies and by having effective 
inquiry channels for the rightful owners.843 The government will utilize the unclaimed 
money for the benefit and development of society.844 The government believes that the 
banks will support the unclaimed money system because of its voluntary nature.845 
• Dormant Bank and Building Society Accounts Act 2008:   
When a property owner dies without a known next-of-kin, the treatment of that property 
is governed by the Bona Vacantia rules that give the right to the Crown to claim any 
ownerless property.846 However, unclaimed money that is not deemed to be ownerless 
property is governed under the Dormant Bank and Building Society Accounts Act 2008.847 
The United Kingdom Act presents the following:  
1. Purpose of the Dormant Bank and Building Society Accounts Act 2008.  
2. Length of disuse before classification as a dormant account.     
3. Recommended measures for banks before the dormancy period.  
4. Recommended measures for banks after the dormancy period lapses.   
5. Responsibilities of the Reclaim Fund Center.   
                                                
841 House of Commons Treasury Committee, The 2005 Pre-Budget Report, 55, 2nd Report of Session (2005–06). 
842 House of Commons Treasury Committee. Supra note 839, at 8. 
843 Id. at 6. 
844 House of Commons Treasury Committee. Supra note 840, at 55. 
845 House of Commons Treasury Committee. Supra note 839, at 8.  
846 House of Commons Treasury Committee, A UK Unclaimed Assets Scheme: a consultation, 25, (Mar. 2007). 
 
847 The U.K legislation government. Supra note 838.  
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No. 1. Purpose of the Dormant Bank and Building Society Accounts Act 2008.  
1 The UK Unclaimed Money  a. The purpose of the law is to support  
society.848  
 
The banks have voluntarily accepted the government’s approach to dormant accounts 
to benefit society by transferring these accounts to the Reclaim Fund Center.  This shows 
that banks will share the income of unclaimed money with society. Additionally, when a 
bank transfers dormant accounts to the Reclaim Fund Center, it will increase the bank’s 
reputation within society.  
No. 2.  Length of disuse before classification as a dormant account.   
1 The UK Unclaimed Money  a. 15 years from last transaction849 
 
The 15-year period seems a long period compared with unclaimed money laws in many 
other jurisdictions. Nevertheless, the banks are not obligated to comply with this law. For 
instance, if the dormancy period were less than 15 years, it will not make a significant 
difference because the law is optional.   
No. 3. Recommended measures for banks before the dormancy period.  
 
 
1 
 
 
 
 
 
The UK Unclaimed 
Money 
 
a. Banks should mail a written notice to the last 
known address of the account holders before the 
dormancy period ends.850 
b. Banks should notify their active account holders 
about the Dormant Bank and Building Society 
Accounts Act 2008.851 
                                                
848 The U.K legislation government. Supra note 838, at 1.  
849 Id. § 10 (1) (a), (b).  
850 Id. at 7. 
851 Id. § 3.23, at 14.  
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1 The UK Unclaimed 
Money(2) 
c. Banks should update their agreements and forms 
to include the Dormant Bank and Building Society 
Accounts Act 2008.852 
 
Banks should make sufficient efforts to contact inactive account holders frequently. 
For instance, banks notify inactive account holders by registered mail every 6 months. This 
is an effective way to remind inactive account holders of their accounts. Additionally, the 
other two efforts by banks seem sufficient because they raise awareness for both active 
account holders and prospective customers about the Dormant Bank and Building Society 
Accounts Act 2008.  
No. 4. Recommended measures for banks after the dormancy period ends.   
1 The UK Unclaimed 
Money 
a. Banks should transfer the balance of dormant 
accounts to the Reclaim Fund Center.853 
 
Banks optionally support society by transferring the balance of dormant accounts to the 
Reclaim Fund Center.854 This effort will improve society. However, it will affect the bank’s 
income by transferring the dormant account balance out of the bank’s portfolio.      
No. 5. Responsibilities of the Reclaim Fund Center.   
 
 
1 
 
 
 
 
The UK Unclaimed 
Money 
 
a. The Reclaim Fund Center is responsible to pay 
rightful owners their money after approving valid 
claims.855 
                                                
852 The U.K legislation government. Supra note 838, § 3.23, at 14.   
853 Id. § 1(1) (a). 
854 The Reclaim Fund Center is a limited company that is authorized and regulated by the Financial Conduct Authority, 
and subscribes to the Financial Ombudsman Service. See http://www.reclaimfund.co.uk/home.html  
855 The U.K legislation government. Supra note 838, § 1 (2) (a,b). 
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1 
The UK Unclaimed 
Money(2) 
b. The Reclaim Fund Center is responsible for 
managing and investing the dormant account 
balance.856  
c. The Reclaim Fund Center and its affiliate bodies 
are responsible for distributing the dormant 
account balance to support society.857 
 
The Reclaim Fund Center should fulfill its obligations to help society and the rightful 
owners. The Reclaim Fund Center will invest and utilize the dormant account money on 
projects within society to achieve the purpose of this law. Further, the Reclaim Fund Center 
with the banks assistance has created an online service that helps the rightful owners search 
for their dormant account money.858 
o Conclusion:  
The four presented models provide valuable practices to deal with delivering dormant 
and unclaimed money to its owners. Due to Maslahah (public interest) reasoning, The 
Current Law should consider components of these models to help rightful owners retrieve 
their money. For instance, the rule designating the period of time required to classify the 
money as unclaimed or dormant should consider the common practices of account holders 
and corresponding rules from other jurisdictions. The Current Law should also set an 
obligatory standard of due diligence for banks’ efforts to contact their account holders.  
Further, because of Maslahah, The Current Law should compel banks to report and 
transfer unclaimed money to The General Commission. The General Commission should 
                                                
856 The U.K legislation government. Supra note 838, § 5.  
857 Id. § 16 (1).  
858See the Reclaim Fund Center with the banks assistance has created an online service that helps the rightful owners 
search for their dormant account money. https://www.mylostaccount.org.uk/aboutus.htm  
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be systematized in a way that will help rightful owners claim their money. For instance, 
The General Commission should be willing to subvert the banking privacy by publishing 
the names of unclaimed money owners in the newspaper. Finally, SAMA, banks, and The 
General Commission should work together to enable rightful owners to reclaim their 
property rights over their wealth.  
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v Chapter Seven: Recommendations and Conclusion: - 
Ø Recommendations for Unclaimed Money.   
o Introduction. 
o Recommendations for the Unclaimed Account Law. 
o Recommendations for the Saudi Banks. 
o Recommendations for The General Commission for the 
Guardianship of Trust Funds Minors and their Counterparts.  
o Conclusion. 
Ø Conclusion. 
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Ø Recommendations for Unclaimed Money in Saudi Arabia: 
o Introduction: 
The proposed reformation and solutions will provide SAMA, The General 
Commission, and banks in Saudi Arabia with a more effective and efficient practice and 
model to deal with unclaimed money. SAMA should reform The Current Law in a way 
that does not contradict Islamic law or other legally binding legislation. SAMA should 
reform The Current Law by adopting components of rules from countries that have 
effective practices of dealing with unclaimed property. In the process of reforming, SAMA 
should consider the rules of The General Commission to manage unclaimed money after 
banks are unable to find the rightful owners.  
The General Commission as a government body should have an adequate policy to 
manage and protect unclaimed money. The General Commission should set procedures 
sufficient to communicate with unclaimed money owners to help them know about and 
claim their money. Further, bank practices of dealing with unclaimed money should be 
reformed in a way that protects the interests of banks’ account holders. The reforming of 
bank’s policies and procedures should cover communication with dormant and unclaimed 
account holders. As part of this reformation, banks should incorporate the Banking 
Consumer Protection Principles in their account opening agreements. 859   
I will outline three sets of recommendations for establishing efficient and effective 
practices for dealing with unclaimed money. The first set of recommendations will be 
revisions for The Current Law. The recommendations will cover obligatory due diligences 
                                                
859 SAMA, The Banking Consumer Protection Principles, (2013).  
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standards for banks, specified the dormancy period, and enforcement of The General 
Commission law.  
The second set of recommendations will be for the banks. This will cover 
communication policies and utilization of available services to determine the status and 
last address for dormant account holders. The third set of recommendations will be for The 
General Commission. This is will cover disclosure of unclaimed money owners, 
communication policies, and establishment of communication channels to receive inquiries 
and claims.   
In this chapter, I will provide some recommendations for the Saudi Arabian Monetary 
Agency (SAMA), the Saudi banks, and The General Commission for the Guardianship of 
Trust Funds Minors and their Counterparts (The General Commission). To finish, I will 
present my final conclusions. 
o Recommendations for the Unclaimed Account Law:  
The recommendations for revision to The Current Law are a gateway to improve the 
circulation of unclaimed money. The revised law should be binding on banks.  The revised 
law should include the following:  
No A. Recommendations for The Current Law:  
1 The revised law should require banks to send notice every month to inactive and 
dormant account holders via last mailing address, cell phone, and email address 
during the dormancy period.  
2 The revised law should require banks to maintain all communication records during 
the dormancy period.  
3 The revised law should require banks to report all inactive and dormant accounts 
to SAMA annually.   
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4 The annual report should include names, contact information, account numbers, 
and balance of these accounts.  
5 SAMA should use the annual report information (names and national ID card 
numbers) to send inquiries to the other Saudi banks to investigate whether the 
dormant account holder has an active account at another bank. 
6 SAMA should use the annual report to evaluate banks due diligence efforts to reach 
the inactive dormant account holders. 
7 The revised law should specify the dormancy period to be ten years. After this time 
period, the account should be classified as “unclaimed”. A dormancy period longer 
than ten years might cause harm to rightful owners who are in need of the money 
for family support, medical expenses, and the like.  
8 The revised law should require banks to report and transfer unclaimed money to 
The General Commission after the 10 year dormancy period ends.  
9 The revised law should require the banks to include the rules of dormant and 
unclaimed accounts in their agreements and products for example but not limited 
opening account agreements and safety deposit boxes.  
10 The revised law should charge banks with penalties for noncompliance with the 
law or willful non-reporting, delay, misleading reports, and fraud. Daily fines 
should be issued if the failure continues.  
 
 
 
 
These recommendations will help reduce instances of unclaimed money as well as 
assist rightful owners in becoming aware of their unclaimed money.  
o Recommendations for the Saudi Banks: 
Banks play important role in the circulation of unclaimed money by reducing the risk 
of dormant accounts. The banks should be required to comply with the revised law and act 
in the interest their account holders. For these reasons, the banks should do the following:  
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No B. Recommendations for The Banks:  
1 Banks should fully comply with the revised laws by contacting inactive and 
dormant account holders monthly, reporting the completed annual report on time, 
and transferring unclaimed money to The General Commission after the dormancy 
period ends. 
2 Banks should include the rules of dormant accounts and unclaimed money in their 
agreements and products.  
3 Banks should publish their communication policies and procedures through their 
websites.   
4 Banks should advise their account holders during their visit at the branch about the 
importance of updating their contact information to avoid the risk their account 
being classified as dormant or unclaimed.   
5 Banks should use the Natheer service to check the status of dormant account 
holders during the dormancy period.860   
6 Banks should use the Basic Yakeen service to match the dormant account holders’ 
contact information with the official government records during the dormancy 
period.861   
7 Banks should use the National Postal Addressing System to acquire the last mailing 
address of dormant account holders.862 
8 Banks should effectively enforce the Banking Consumer Protection Principles863, 
which includes practicing disclosure and transparency regarding the rules of 
dormant and unclaimed money in a way that it is clear and understandable to 
account holders.    
 
 
 
 
 
                                                
860 Natheer service is a product offered by ELM Company to help the businesses to check whether the customer is alive 
or whether the customer is out of the country. http://www.elm.sa/en/eServices/natheer/Pages/default.aspx  
861 Basic Yakeen service is a product offered by ELM Company to help the businesses to match and compare the customer 
information included contact information with the official government records. 
http://www.elm.sa/en/eServices/yakeen/Pages/default.aspx  
862 The National Postal Addressing System is approved by the Council of Ministers, Resolution Number (252) by 3rd of 
June 2013. http://www.address.gov.sa/en/about/overview  
863 SAMA. Supra note 858.  
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These recommendations will help banks reduce the number of inactive and dormant 
accounts before the dormancy period ends. This will benefit banks by keeping the money 
in the bank’s control rather than transferring it to The General Commission as unclaimed 
money.  
o Recommendations for The General Commission for the 
Guardianship of Trust Funds Minors and Their Counterparts:  
The General Commission is the government body that should have custody over 
unclaimed money. The General Commission should have an effective system to manage 
unclaimed money, receive and approve valid claims, and find the rightful owners. The 
recommendations for The General Commission are as follows: 
No C. Recommendations for The General Commission:  
1 The General Commission should set sufficient policies and procedures for 
communication with unclaimed money owners, including use of the Basic Yakeen 
service,864 the Natheer service,865 and the National Postal Addressing System.866  
2 The General Commission should set appropriate policies and procedures for 
receiving and approving valid claims through public channels, such as call centers, 
online live chat, and customer service.  
3 The General Commission should publish all related policies and procedures on its 
website.  
4 The General Commission should use social media to raise public awareness about 
the possibility of having unclaimed money.  
5 The General Commission should publish the names of unclaimed money owners 
in local newspapers at least once annually to help rightful owners retrieve their 
money. 
\ 
 
 
                                                
864 Basic Yakeen service. Supra note 860. 
865 Natheer service. Supra note 859. 
866 The National Postal Addressing System. Supra note 861. 
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These recommendations will assist in establishing an appropriate unclaimed money 
system. Adaption of these proposals will enable The General Commission to become more 
effective in delivering unclaimed money to its rightful owners, allowing them to control 
and enjoy their money.   
o Conclusion: 
The main purpose of these recommendations is to help rightful owners find and claim 
their unclaimed money. The Current Law should be reformed in order to reach this 
objective. Banks should protect and act in the interest of account holders through helping 
them retrieve their money. The General Commission also should be more efficient in 
managing and examine claims. SAMA, banks, and The General Commission should 
adequately protect account holders’ right to control and enjoy their funds. The three parties 
should consider these recommendations during the reformation process in order to achieve 
these main objectives. 
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v Conclusion: 
The legislature must set regulations to protect money in the hand of non-owners. In 
regards to unclaimed money, the legislature should establish rules that relegate certain 
duties to banks, including the holding and utilizing of this money. Nevertheless, Islamic 
law forbids people to acquire or utilize each other’s money without mutual consent. Islamic 
law also requires people in business transactions to avoid any information gaps that may 
result in harm to the other contracting party. These requirements demonstrate that private 
property is preserved and highly respected under Islamic law. For these reasons, the 
legislature should set efficient and effective rules to protect unclaimed money in the hand 
of the non-owners.    
   Generally, efficient and effective unclaimed money laws require non-owners to act 
sufficiently to help rightful owners retrieve their money. However, The Current Law in 
Saudi Arabia has given the banks power to work against the account holders’ interests by 
allowing them to hold unclaimed money until it is reclaimed, without holding banks to a 
sufficient standard of due diligence regarding their policies and procedures. This hinders 
rightful owners from knowing about and claiming their money. The Current Law should 
be reformed in a way that complies with Islamic law and other related laws and regulations. 
Banks should also apply rules of transparency regarding their agreements and products to 
ensure that they are clear and understandable. The reformation also specifies that The 
General Commission should be the presiding entity over unclaimed money.    
The reformation of The Current Law will protect the rights of unclaimed money owners 
by helping them know about and claim their money. The reformed law will prevent 
unclaimed money from being lost by requiring the banks to act efficiently and effectively 
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from the first day of opening a banking account until the point that the account becomes 
inactive or dormant. The reformed law will help heirs in the absence of a will, even when 
there was undisclosed wealth at the time of death. The reformed law will require banks to 
contact the account holders through their mailing address, phone number, and email 
address.  The reformed law will require The General Commission to publish names of 
unclaimed money owners in the newspapers. Consequently, the rightful owners will be 
able to control and enjoy their wealth as rightfully granted through Islamic law.  
The first chapter of this dissertation discussed both the Saudi and Islamic legal 
background related to the issue of unclaimed money. In this chapter, I include two articles 
of the Basic Law of Saudi Arabia that emphasize the Quran and the Sunnah of the Prophet 
(PBUH) as the primary sources of all laws and regulations. I also explain the Quran, the 
Sunnah, and other Islamic sources. Further, I explain the Shari’ah courts and their 
jurisdiction over unclaimed money. I focus on the Committee for Banking Disputes, which 
has jurisdiction over all banking disputes, including those pertaining to unclaimed money. 
Finally, I give a proposal of the Islamic Banking system that all the Saudi banks should 
follow.   
The second chapter centers around The Current Law. This chapter starts with 
addressing The Current Law that causes hardship for the rightful owners. This chapter 
includes a brief history of banking in Saudi Arabia. This chapter goes in depth on the issues 
of The Current Law by dividing the analysis into a legislative issue and an administrative 
issue.  
I argue in the third chapter that The Current Law violates Islamic property law, Islamic 
objectives, and Islamic inheritance law. The Current Law does not protect owners right to 
  
192 
control and to enjoy their money. The Current Law is ineffectual in protecting these rights 
because it does not protect the interest of the owners, which is the opposite of Islamic 
objectives. Additionally, The Current Law may prevent heirs from receiving their full 
inheritance because the law gives banks an independent right to regulate unclaimed money. 
In the fourth chapter, I argue that the banks do not practice enough transparency in their 
agreements and products. The banks’ agreements and products are presented in a  “take it 
or leave it” format. These agreements and products contain uncertainty, which result in 
acceptance under compulsion. In this chapter, I examine some opening account agreements 
and discover that these agreements do not give the banks any major duty or obligation 
under the agreement.  
I argue in the fifth chapter that The Current Law allows banks to unjustly enrich 
themselves at the expenses of the rightful owners. Banks benefit from holding the 
unclaimed money without making sufficient efforts to find the rightful owners. This 
violates some binding Islamic rules, which results in banks being unjustly enriched from 
keeping unclaimed money under their own control.  
The final chapter is an effort to provide solutions by reforming The Current Law. The 
main purpose of this dissertation is to adopt components of unclaimed money laws from 
around the world to reunite rightful owners to their unclaimed money without violating 
Islamic law. This solution includes recommendations for (SAMA), the banks, and The 
General Commission.  
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